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CURRENT EVENTS. 





TESTING THE CONSTITUTIONALITY OF THE 
Civit Service Law.—Some weeks ago an or- 
der was granted by Mr. District Judge Wal- 
lace, sitting in the United States Circuit 
at New York City, on the application of 
James W. Hinckley of that city, directing 
the members of the Civil Service Commission 
to show cause why a writ of quo warranto 
should not issue against them to show by 
what right or authority they exercised their 
power. ‘The case was argued upon Septem- 
ber 25, before the learned judge by Mr. 
Morris M. Miller for the relator, and by Mr. 
Dorsheimer, district attorney, for the United 
States. The argument as reported in the 
New York papers was farcical. Mr. Miller 
had nothing to stand upon but general prin- 
ciples—broad general principles, you know— 
principles as broad and thin as the thinnest 
filmet of ice that may cover a duck pond ona 
frosty morning. The learned judge asked him 
to cite some authority for the position that such 
a proceeding could be instituted by a private 
person having no personal interest in the sub- 
ject matter of it. Counsellor Miller could 
only urge in reply that ‘‘citizens created the 
constitution, and my client, as a citizen, has 
the right to avail himself of all its benefits.’’ 
He is reported to have continued as follows: 
‘“‘The district attorney appeared to smother 
the petition, although the relator had the 
right to apply for redress either to the execu- 
tive or legislative or judicial bodies. The 
attorney general is here representing the 
President of the United States, but I repre- 
sent his master, a citizen of these United 
States, and I demand the right to be heard. 
If I am not entitled to a writ of guo warranto 
then it is the business of the Court to find me 
a remedy, for my client is entitled to petition 
for his rights. My argument is almost out of 
order, but that is caused by the vigorous and 
unexpected attack made upon me by the 
other side, for it was my intention to argue 
this question at once.’’ The following dia- 
logue is reported to have then taken place: 
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Judge Wallace: ‘‘It is conceded that you 
have the right to petition. Confine yourself 
to giving me authorities.’’ Mr. Miller: ‘‘Do 
I understand that your Honor wants me to 
commence my argument all over again?’ 
Judge Wallace: ‘‘Oh, no.’’ [Laugbter. ] 
‘“‘The commission,’’ continued Mr. Miller, 
‘‘exercised unwarranted powers and was di- 
rectly opposed to the rights of citizens.’’ 
Judge Wallace: ‘‘I cannot sit here and listen 
to arguments on abstract propositions. This 
discussion must be closed. When you ap- 
plied for the writ I presumed there would be 
some authorities presented in argument, but 
you have not submitted any. I think it is 
time to close the discussion. There is only 
one case which could give you a basis for 
your application, and that was an application 
in the State court of Massachusetts, and that 
was denied. I must also deny your appli- 
cation.”’ 





THe NORTHEASTERN REPORTER.—We have 
received the current numbers of this publica- 
tion to date. We regard it as a very import- 
ant enterprise and one which promises to be 
of great value to the profession. It has al- 
ready proved of much assistance to us in the 
special work which we are undertaking to do 
in the line of legal journalism. We sincerely 
hope that the enterprising publishers! will go 
on with the very extensive programme which 
they have announced, until they shall have 
embraced in their series of ‘‘reporters’’ all 
the States and Territories of the Union. At 
the same time we feel bound to point out 
what we regard as defects in this publication 
as now conducted—defects which time will 
no doubt remedy. In the first place, except 
with the case of Ohio, only the opinions are 
reported. In many cases, notably in the 
cases of the decisions of the New York Court 
of Appeals, the opinion, as written, contem- 
plates that the reporter will draw up the 
statement of facts to accompany it, and the 
opinion, standing by itself, is consequently 
unintelligible. In the second place, the cases 
in the numbers which have been re- 
ceived at this writing are not recent. 
Those reported from Illinois were ren- 
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dered in September and November, 1884, 
and all of them have appeared, reported 
in a much better style, in Mr. Freeman’s ad- 
vance sheets of the Illinois reports. Of 
those from Massachusetts several at least 
have already appeared in the Boston Law 
Record, a daily legal paper published in the 
city of Boston. Of those from Ohio many 
at least have appeared in the Cincinnati 
Weekly Law Bulletin. The Indiana cases are 
perhaps the most recent, having been decided 
but two or three months prior to the date of 
their publication in the Northeastern Reporter. 
It should be added, however, that some of the 
cases in the later numbers of the Northeastern 
Reporter are briefly annotated. It ought also 
to be said that the Northeastern Reporter is 
printed in ordinary law book form, in a clear, 
open style of type, which we judge to be long 
primer. 





BoycotTinG IN THE Unitep States.—The 
word ‘‘boycotting’’ is of recent and well 
known origin. Four or five years ago Capt. 
Boycott, the manager of the estate of an ab- 
sentee nobleman in Ireland, incurred the dis- 
pleasure of his tenants, and, if we recollect 
the facts aright, the Land League and the 
local tenantry determined to have nothing 
more to do with him except under compul- 
sion—not to buy from. him or sell to him; 
and they succeeded in making his life a bur- 
den. The same policy was applied to other 
obnoxious landlords and stewards, and quick- 
ly took the name of ‘‘boycotting.’’ The 
practice has been carried to such an extent 
that at last it has been brought to the atten- 
tion of the courts, and it has been held in 
England, by Lord Coleridge, C. J., and Lord 
Justice Fry, that boycotting is both action- 
able and indictable at common law. In 
Payne v. Western etc. R. Co.,? a railway 
company boycotted a particular merchant by 
publishing a notice that if any of its employes 
should trade with him they should be dis- 
charged. It was held by the Supreme Court 
of Tennessee that the merchant could not 
maintain an action against the railway com- 
pany for any resulting damages, the notice 
not being in itself libelous. The regular 
judges were equally divided upon the ques- 


220 Cent. L. J. 7. 





tion, and the opinion was written by a special 
judge, Mr. Ingersoll. Deaderick, C. J., and 
Cooper, J., concurred, and Freeman and 
Turney, JJ., dissented. The Irish Law 
Times has twice published articles upon the 
subject, referring to the Tennessee decision 
with disapproval. This disapproval is now 
emphasized by the ruling of Lord Coleridge 
and Lord Justice Fry, already referred to. 
Mr. District Judge Krekel, in a recent charge 
to the grand jury of the Circuit Court of the 
United States for the Western District of 
Missouri, threw the weight of his opinion 
upon the same side. He used the following 
language: ‘‘A system and name, foreign to 
our institutions and language, known in Ire- 
land as ‘boycotting,’ has sought to be intro- 
duced among us as a means of inducing or 
compelling concession in matters of conflict- 
ing interests. Combinations of the kind are 
not unlawful so long as their exclusive pur- 
pose is to foster the interests of its own 
members. But if the object of the combina- 
tion is, or embraces objects, the necessary ef- 
fect of which is the interfering with others’ 
rights, the combination becomes a conspiracy 
and may be dealt with as such. Lord Cole- 
ridge and Lord Justice Fry, in a late case, 
declared this to be the law of England, hold- 
ing that boycotting, as above defined, is both 
actionable and indictable. The courts of the 
United States have no common law jurisdic- 
tion, but there is a statute which is applica- 
ble to the matter in hand—interference with 
the conveyance of mails. Section 5440 of 
the .United States statutes, among other 
things, provides, that if two or more persons 
conspire to commit any offense against the 
United States, and one or more of such par- 
ties do any act to effect the object of the con- 
spiracy, all the parties to such conspiracy 
shall be liable. A combination, amounting 
to a conspiracy, which in the attempt to carry 
out its object must necessarily obstruct and 
retard the passage of the mails, is held to be 
the committing of an offense against the laws 
of the United States. If you shall ascertain 
that there is reasonable cause to believe that 
a conspiracy, as here defined, exists in the 
eastern division of the western district of 


‘Missouri, you will make diligent inquiry re- 


garding the same, and pass upon this as on 
other matters in the manner as hereinafter 
directed»’’ 
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NOTES OF RECENT DECISIONS. 





Vow JupGments [Haseas Corpus ]}—Jupe- 
MENT AGAINST PRISONER AFTER EsCAPE, WHEN 
not Vorp.—In the case of Lucas v. Hawkins,® 
decided in the Supreme Court of Indiana, 
there is an application of the principle that 
where a person is arrested on civil process, 
commited to jail in default of bail, and es- 
capes therefrom, a judgment may thereafter 
be rendered against him in the cause, as 
though he were present. The defendant had 
been arrested under a warrant issued ina 
bastardy proceeding, had effected an escape, 
and thereafter, upon the papers being trans- 
mitted by the justices to the circuit court, a 
judgment was rendered against him in the 
circuit court, under which he was again ar- 
rested and imprisoned; and it was held that 
he was not entitled to be discharged upon 
habeas corpus. The Indiana statutes regulat- 
ing the proceeding are as follows: ‘‘Section 
979,* provides that upon the arrest of a per- 
son charged with bastardy, or upon the re- 
turn of the warrant for his arrest that he can- 
not be found, the justice before whom the 
complaint was filed shall proceed to hear and 
determine the matters charged in the com- 
plaint. If the justice shall adjudge the de- 
fendant to be the father of the bastard child, 
he shall, if the defendant be in custody, re- 
quire him to give bond with sureties, to ap- 
pear at the next term of the circuit court of 
the county to further answer the complaint 
against him, and shall transmit such bond, 
together with a transcript of the proceedings 
and other papers in the cause, to the clerk of 
such circuit court. And if such defendant 
shall fail to give bond as required, such jus- 
tice shall commit him to jail until discharged 
by law. ‘The cause will then stand for trial 
in the circuit court as a civil action.’’® Sec- 
tion 986 of the same statutes further provides 
that *‘if the defendant shall not have been ar- 
rested, or has escaped after arrest, such trial 
shall proceed in his absence; and if he be 
adjudged the father of such child, the justice 
shall transmit the papers and a transcript of 
such judgment without delay to the clerk of 
the circuit court of the proper county, who 


31 N. E. Repr. 358. 
4 Ind. Rev. St. 1881. 
5 See, also, Ind. Rev. St. 1881, §§ 981, 983. 





shall file and docket the same for trial ;. and 
such cause shall be heard and determined by 
such court in the same manner as if such de- 
fendant were present.’’ Section 992 defines 
the kind of judgment which the circuit court 
shall render in case the verdict or finding 
shall be against the defendant, and directs 
that if the defendant shall fail to pay or re- 
plevy such judgment, he shall be committed 
to the jail of the county to await the further 
action of the circuit court. The court 
(overruling, it seems, Patterson v. Presley, 
70 Ind. 94) hold that ‘‘upon a verdict or 
finding against him, a circuit court may ren- 
der the same kind of a judgment against a 
defendant in a prosecution for bastardy, when 
he is absent, upon an escape, as it may do 
when he is in custody, and may then bring 
him into court upon a bench-warrant as a 
means of requiring him to abide by and per- 
form the judgment against him. This con- 
clusion seems to rest on a very firm ground; 
since it would be absurd to hold that the de- 
fendant in a civil or quasi civil proceeding, 
who runs away to escape the consequence of 
the judgment against him, can set up his own 
wrongful escape as a reason why he has 
not had his day in court. The case re- 
sembles in principle the case of a prosecution 
for contempt, where it is held that if the 
prisoner does not appear in obedience to an 
order to show cause, a judgment may be ren- 
dered against him, in the nature of a judg- 
ment by default at law, ora pro confesso in 
chancery, and the court may proceed, upon 
the evidence adduced against him, to award 
the proper punishment.® 





Statutes. [INTERPRETATION.] WHERE THE 
SratuTe Contarns Repvenant Ciavses.—In 
People ex rel. Mason v. McClare,’ before the 
Court of Appeals of New York, the following 
observations are made by Mr. Justice An- 
drews, in giving the opinion of the court: 
‘It is not compelled—indeed, it is not per- 
mitted—to give absolute and unqualified 


6 Middlebrook v. State, 43 Conn. 257; Hollingsworth 
vy. Duane, Wall. Jr. 46; State v. Mathews. 37 N. H. 
450, 458; Albany City Bank v. Schermerhorn, 9 Paige, 
872; Kernodle v Cason, 25 Ind. 362; Wartman v. Wart- 
man, Taney’s Dec. 362, 369; Myers v. Janes, 3 Abb. 
Pr. 301. 

71N.E. Repr. 235. 
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effect to a single section or clause of a stat- 
ute, however direct, plain, and unambiguous, 
considered by itself alone, the language may 
be, if there are other provisions inconsistent 
with such a rigid and unrestricted interpreta- 
tion, unless the repugnancy between the 
parts is irreconcilable, in which case it is the 
duty of the court to preserve the paramount 
intention, so far as it is consistent with the 
rules of law, although this may lead to the 
rejection of some subordinate and secondary 
provision.* But, fortunately, it does not 
very frequently happen that a statute is inca- 
pabie of a construction which will give some 
effect to all its parts. The primary purpose 
of interpretation is to ascertain the intent of 
the lawmakers; and in statutes, as other in- 
struments, clauses in themselves absolute 
and unqualified, may be limited by other 
clauses and provisions. The whole context 
of a statute may be examined to ascertain 
the meaning of a particular clause, and this 
becomes necessary where the meaning is 
doubtful, or where, by giving a particular 
clause full effect, it would come in conflict 
with other clauses. A statute, like a will or 
contract, is to be construed as a whole; and, 
in applying this principle of construction, it 
is notgmaterial in what order provisions, 
which at first blush seem contradictory, are 
placed. The meaning is to be collected ex 
antecedentibus et consequentibus, and a later 
provision may be qualified by a prior one, or 
the contrary. When the efforts at a recon- 
ciling construction fails, and the repugnancy 
of different parts is absolutely irreconcilable, 
courts sometimes solve the difficulty by ap- 
plying the somewhat arbitrary rule that the 
last expression of the law-maker in the act 
~embodies the final intent, and on this ground 
give effect to the one and reject the other. 
But this is a rule to be resorted to only in 
extremis.’’? Which means simply this, that 
where a statute is self-contradictory and idi- 
otic, the judge who interprets it must do the 
best he can. 





Recister or Deeps. [Manpamvs.] Discre- 
TION AS TO NUMBER OF PERSONS WHO SHALL 


8 Taggart v. Murray, 53 N. Y. 233. 
® Richards v. Bluck, 6 C. B. 441; Broom Leg. Max. 
430, and cases cited. , 





Envoy Facriities FoR SEARCHING REcoRDs.— 
In People ex rel. etc. v. Richards,” the Court 
of Appeals of New York lay down and apply 
the rule that a register of deeds is allowed 
reasonable discretion in respect of the num- 
ber of persons whom he will admit at one 
time to inspect and copy the records under 
his control. The register in the particular 
case, had limited the number of men which a 
certain corporation might keep in his office, 
for the purpose named, to three. Thereafter 
another man was introduced ostensibly by 
another company; but the officers of this 
last company were the same as those of the 
c mpany whose facilities had been thus lim- 
ited, and the register had reason to believe 
that they were in effect the same company. 
He therefore excluded the fourth man, and it 
was held that it was not a case where his dis- 
cretion would be controlled by a mandamus, 
the right of the relator not being clear. In 
giving the opinion of the court, Earl, J., said: 
‘These records are, therefore, public records, 
which every person has the right to inspect, 
examine and copy, at all reasonable times, in 
a proper way; and the register cannot deny 
access to his office or to the books, for such 
purposes, to any person coming there at a 
proper time and in an orderly manner. But 
he must necessarily have control of his office 
and of the records, and must have some dis- 
cretion to exercise as to the manner in which 
persons desiring to inspect, examine, and 
copy the records may exercise their rights. 
He must transact the current business of the 
office, and allow all persons reasonable facil- 
ites to exercise their rights in his office. He 
cannot give the right to one person or one cor- 
poration to occupy his office, to the exclusion 
of others; and each person must exercise his 
rights in the office consistently with the exer- 
cise of similar rights by others.’’ 





Evipence [Oprntons, ]|—Oprntons or Non- 
EXPERT WITNESSES WHEN ADMISSIBLE.—In 
Carthage Turnpike Co. v. Andrews". the 
Supreme Court of Indiana had occasion to 
consider under what circumstances the opin- 
ions of non-expert witnesses are admissible. 
The action was by an officer against a turn- 


101 N. E. Repr. 258. 
111 N. E. Repr. 364. 
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pike company for personal injuries received 
by the breaking down of one of the defen- 
dant’s bridges, and the material question was 
to what extent his health had been injured. 
Witnesses who had been acquainted with him 
prior to the injury were allowed to give evi- 
dence concerning the state of his health 
before and after the injury, based upon his 
physical appearance, and it was held that this 
was not error. Zollars,J., in giving the opinion 
of the court, said: ‘*The substance of the 
testimony of these witnesses, taken as a whole, 
is that, from their long and intimate acquaint- 
ance with appellee, from their observations of 
him, and his physical appearance, and certain 
characteristics which they gave, in their 
judgment, he was a stout and healthy man 
before the injury, and sick, and not so stout 
thereafter. Taken as a whole, the most that 
can be fairly said is that the testimony 
amounts to the opinions of the witnesses, 
based upon their observation and the facts 
stated. It would have been more orderly to 
have drawn out all of the statements of the 
witnesses before asking their judgment or 
opinion, but as the jury were put in possession 
of the facts asa part of the testimony in 
chief, it would seem that the manner and 
order in which it was done ought not to be 
fatal to appellee’s case. It should be ob- 
served, too, that the objections below were 
not that the witnesses had not stated the facts 
upon which they based their opinions. The 
objections were broad and general ones, that 
the witnesses could not give their opinions, 
because they were not experts. Regarding 
the testimony, as we think it should be re- 
garded, it is brought within the general rule 
that non-expert witnesses may give their 
opinions, if they state, as far as possible, the 
facts and observations upon which they are 
based. That non-expert witnesses may thus 
give their opinions, is well settled by the 
adjudications of this court.!"27 That a non-ex- 
pert may give an opinion at all, is a rule of 
necessity. He must, in all cases, so far as 
possible, state the facts upon which he bases 
his opinion. When the case is one in which 
all the facts can be presented to the jury, 
then no opinion can be given, because the 


12 House v. Fort, 4 Blackf. 193; City of Indianapolis 
v. Huffer, 30 Ind. 235; Benson v. McFadden, 50 Ind. 
431; Holten v. Board of Com’rs, etc.,55 Ind. 194; Coff- 
man Vv. Reeves, 62 Ind. 334; State v. Newlin, 69 Ind. 
108; Mills v. Winter, 94 Ind. 329. 








jury are as well qualified as the witness to 
form a conclusion. But there are cases where 
the witness cannot put before the jury, in an 
intelligible and comprehensible form, the 
whole ground of his judgment or opinion. 
When questions as to the’ conditions of the 
mind and body are the questions in issue, 
there are often many things in the acts, de- 
portment, and appearances of the party that 
create a fixed and reliable judgment in the 
mind of the observer that cannot be conveyed 
in words to the jury. That a person appears 
to be sad or sick may well be known by ob- 
servation; and yet there is no way to describe 
the appearance except by the words that 
necessarily embody the conclusion reached 
by observation. In such cases, if the wit- 
ness states that he is acquainted with, has had 
opportunity to observe, and has observed, 
the party,—this, it has been held, is suffici- 
ent to render the witness competent to state 
the condition of the party, mentally or 
physically. The weight to be given to such 
evidence, of course, will depend upon the in- 
telligence of the witness, the intimacy of his 
acquaintance with the party, and upon other 
things that may appear by the examination 
in chief, and by a cross-examination.” In 
this case the court quoted with approval from 
1 Whart. Ev. § 612: ‘So an opinion could be 
given by a non-expert as to the matters with 
which he is specially acquainted, but which 
cannot be specifically described.’" In this 
case the court quoted with approval from 1 
Greenl. Ev. § 440, as follows: ‘Non-experts 
may give their opinion on questions of identi- 
ty, resemblance, apparent condition of body 
or mind, intoxication, insanity, “sickness, 
health, value, conduct, and bearing, whether 
friendly or hostile, and the like.’ The 
same quotation was made with approval in 
the case of Johnson v. Thompson.’’” 


13 Bennett v. Meehan, 83 Ind. 566, and cases there 
cited. 

14 Loshbaugh vy. Birdsell, 90 Ind. 466. 

15 72 Ind. 167. See, also, Yost v. Conroy, 92 Ind. 464, 
471; Indiana, B. & W. Ry. Co. v. Hale, 93 Ind. 79; Good- 
win v. State, 96 Ind. 550,555; Hamm v. Romine, 98 Ind. 
77. Also Wilkinson v. Moseley, 30 Ala. 562; Blackman 
y. Johnson, 35 Ala. 252; South & N. A. R. Co. v. Me- 
Lendon, 63 Ala. 266; Chicago, B. & Q. R. Co. v. George, 
19 Til. 510; Willis v. Quinby, 11 Foster (N. H.), 485; 
Elliot v. Van Buren, 33 Mich. 49; Culver v. Dwight, 6 
Gray, 444; Irish v. Smith, 8 S. & R. 573; Parker v. 
Boston & H. Steamboat Co. 109 Mass. 449; Best Ev. 
494; Com. v. Sturtivant, 117 Mass. 122; Evens vy. Peo- 
ple, 12 Mich. 27; Abb. Tr. Ev. 599, 600. 
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AT ASSIZE. 





A SKETCH ON THE CRIMINAL SIDE. 


D, in the Black Country, is a third class 
English town of the grimiest and least inter- 
esting kind. Amongst the wilderness of coal 
pits and blast furnaces which cover the 
district, there lies one little oasis of green, 
the noble castle grounds, with their imposing 
and historic ruins; but this is the only senti- 
mental connection of the place, and the 
townsfolk, plain, practical people, most of 
them dissenters and great chapel-goers, jog 
through their unpretentious existence in a 
most prosaic and sensible manner, little dis- 
turbed by the outside world, and finding suf- 
ficient excitement in the mildest provincial 
gossip. It was, therefore, with considerable 
zest that they woke up one morning to find 
themselves the fortunate possessors of a 
murder case of the genuine sensational class. 
Black Country murders are usually disgust- 
ing affairs, mere productions of drink and 
brutality ; and we therefore might fairly be 
allowed to congratulate ourselves in a sub- 
dued manner, upon the fact that a workingman 
had shown sufficient natural stamina, unfor- 
tified by gin, to avenge the dishonor of his 
bed. Of course it was all very wrong—that 
went without saying—and the revengeful hus- 
band may not be a very admirable type of 
character, but, at any rate, he is interesting. 

The circumstances of the case can be very 
briefly stated. One Atkins, a brass worker, 
had for some time suspected that the friend- 
ship between his wife and Snodwell, a Meth- 
odist loeal preacher, was something more 
than platonic. He had forbidden the man of 
grace to enter his house, but, coming home 
one evening earlier than usual, he surprised 
the couple in flagrante delicto. Snodwell, be- 
ing the bigger man, made his escape, and the 
neighbors, after hearing the injured hus- 
band’s invectives, and inspecting the scene 
of trouble in the usual vague, neighborly 
way, gradually dispersed and left husband 
and wife alone. Nothing more was heard in 
the house till after dark, when, the married 
daughter coming round to see her mother, 
found her corpse lying on the bed with the 
throat cut from ear to ear. On the mantel 
shelf some distance from the bed, lay a 
bloody carving knife. Atkins himself was 





nowhere in the house. The daughter’s cries 
soon roused the neighbors, and a general 
search began. Inan outhouse were found 
Atkins’ working clothes, wet as if washed. 
Soon he himself appeared, walking quietly 
towards the house from the rear, as if he had 
been strolling in the garden. He had noth- 
ing to say, and neither gloried in his act or 
denied it. We may pass over the magisterial 
inquiry and committal, and take our tickets 
for the Assize town. ‘The train has its usual 
and characteristic crowds of country squires 
and jolly yeoman going down as magistrates 
and grand jurors; of lawyers, policemen, 
defendants on bail and witnesses. Once ar- 
rived, we hurry to seek out the brilliant Hud- 
dleston, then leader of the circuit, now a dis- 
tinguished judge. He has a decided dislike 
for criminal business, and would gladly re- 
fuse our brief if he conveniently could, but 
the briefs from our office make no inconsid- 
erable portion of his yearly revenues, and we 
have positive instructions to tell him plainly, 
if necessary, that should he neglect this brief, 
he will never get any more from our hydra- 
headed firm. We do not need to go quite so 
far as this to make him grasp the situation, 
though he cannot repress a snarl at having to 
waste his valuable time on the criminal side. 
Huddleston is one of those men who seem 
made for Nisi Prius and jury work. Clear, 
quick, and business-like, with a silvery voice 
and an insinuating address, he can with equal 
ease charm away the convictions of the most 
dogged juryman, or rattle a hail-storm of 
questions at some nervous witness. His 
whole study has been devoted to the art of 
managing a jury, and effective as he always 
is, he has an additional local power at this 
Assize ; for is he not a townsman, and do not 
all the citizens know the tale of the poor 
school usher who is now a great London 
Q. C.? 

At consultation, Huddleston sketches out 
his line of defense in a few words. He will 
stand or fall upon a suicide theory. True, 
the doctors all say the knife could not have 
been put on the mantel shelf by the woman, 
and that the very shape of the wound shows 
that it was not self inflicted. True the pris- 
oner changed and washed his clothes. These 
are damning facts, but they must be borne 
down, if possible, by emotion ; and better, far 
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better, to face them, than to resort to that 
most odious of all defenses, the only alterna- 
tive, and exasperate both judge and jury by 
the word ‘‘insanity.’’ 
that the jurymen may be induced to put a 
bold face on the matter, swallow their oaths, 
and acquit the prisoner. To set up an insan- 
ity defense would just destroy this possi- 
bility. ) 

We need hardly say that had this case been 
for trial in America we should not have felt 
that extreme doubt as to the result, which as 
a matter of fact, we did feel. English juries 
often render stupid verdicts, but, never, so 
far as we know, emotional ones. If they 
err, it is generally on the side of brutality, 
not of mercy, of straining evidence for a con- 
viction rather than of leaning towards acquit- 
tal; and we certainly could see nothing in the 
circumstances of the present case likely to 
appeal very strongly to the sympathy of a 
dozen broad-bottomed farmers. Indeed, we 
regarded the case as practically hopeless and 
were already thinking about the petitions for 
a reprieve. 

Nor did our mental barometer go up when, 
early on the following afternoon, the trial 
commenced. The jurymen represented all 
sorts and conditions of country life, from the 
well-to-do yeoman down to the small beer- 
house keeper. Not a townsman was amongst 
them, but yet they presented the appearance 
of a good tribunal; twelve decent men, not 
too smart, but who wanted to do their duty. 
As for the judge, he was a hard cynical man 
of the world, notorious for his severity and 
and heavy ‘‘charging.’’ Green opened for 
the Crown in the approved quiet, fair, style, 
and no particular incident occurred to mark 
the proceedings till Huddleston’s turn came. 

With well modulated tones and studied 
deliberation he begins, and as he warms to his 
work, we seem to see the woman’s despair, 
her husband’s silent departure, the resolve, 
the blow, and we ask ourselves, if we were 
on the jury now, would we allow one or two 
miserable little facts to spoil so fine a picture? 
Look at the prisoner hanging over the dock, 
listening with a gleam of dawning hope in his 
eyes and now and anon turning his mute ap- 
peal towards us. What good will it do us to 
quench that hope and have the miserable 
wretch haunting our dreams to-night? But 


It is just conceivable 





no such thoughts seem to be passing though 
the minds of the actual jurymen, who remain as 
grave and stolid as ever. Finally Huddleston 
sinks into his seat with excellently simulated 
exhaustion and the judge’s turn comes. With 
quiet emphasis he reminds the jury of the 
two facts that negative suicide and warns 
them not to allow feeling to influence their 
verdict—a warning, to all appearances quite 
unnecessary. The summing up is not lengthy, 
and it is still full day when the jury retire. 
The usual confused buzz of chat arises on 
all sides, but there is no difference of opinion 
amongst the bar as to what the verdict will 
be. Even Huddleston is discouraged, and 
the last gleam of hope expires, when, after a 
bare quarter of one hour, for decency’s sake, 
the shuffling of feet is heard: in the passage, 
and the jury file quietly back into their box. 
The judge returns from his room where he 
has been reading The Times and we all know 
what is coming. The prisoner fully under- 
stands that his doom is sealed. His face be- 
comes livid and the sweat drops from him. 
In profound silence, the formal question is 
put by the clerk, and then in the most matter 
of fact manner comes the verdict, ‘‘not 
guilty.’’ Surprise is too weak a word to de- 
scribe the feeling in the Court House. The 
expression of most faces is that of dazed be- 
wilderment. Gradually a little scattering 
applause commences and is quickly checked. 
Huddleston turns to the prisoner and, with 
unwonted warmth in so case-hardened an old 
lawyer, heartily shakes his hand. Whilst we 
are noting the sensation it is gone. The 
judge rises, the crowd rushes out of the Court 
and, after telegraphing the news of our suc- 
cess ahead, we catch the six o’clock train and 
reach D.in the last fading glimmer of twi- 
light. There we find the railway station 
packed with people. The hack awaiting our 
arrival is quickly turned into a triumphal car, 
and, drawn the by strong arms of his fellow 
workmen, Atkins is borne in procession 
through the market-place. 

We need only add in closing that Atkins 
did not become a lecturer or an attraction at 
adime show. He went back to his trade, 
married again, and, for all we know, is still 
living, a quiet working man of more than 
ordinary respectability. A. B. M. 


-— 
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LAW FOR LADIES. 





A few decisions interesting to the ladies 
‘shave been found and made a note of’’ (ac- 
cording to Captain Cuttle’s advice) during 
the canicular days. Dress is always a fasci- 
nating theme to the fair sex, and occasionally 
the judges consider the subject, not only 
when the bills of their wives and daughters 
have to be settled, but when some deep point 
of law lies hidden in an article of apparel and 
has to be disposed of. Down in Louisiana it 
has recently been held that wearing a sun- 
bonnet in the street is not necessarily an act 
of negligence. Mrs. Shea owned the bonnet 
that settled this question. Of the fabric, 
size and shape of this courted bonnet we 
know naught. The owner had it on her head 
and was crossing a street, when the project- 
ing sides prevented her seeing a horse that was 
bearing down upon her, and she succumbed 
to the equine. The Court gave her damages 
for the damage done to her.! 

Some time since (but as revolving years 
and fashions are bringing in again the article 
to be alluded to—at least so we are told by 
sisters in law—it may be well to remind our 
gentle readers of the fact) it was decided in 
New York State that the use of crinoline was 
not an act of neglience, even though it was 
the cause of the accident complained of. 
Mrs. Mary Poulin was alighting from a car 
on Broadway with Mr. P.’s youngest hope- 
ful in her arms: her steel hoop skirt caught 
upon a nail in the car platform, and she was 
thrown down and dragged some distance. 
Her injuries were serious and her fright was 
great. She sued the car company for com- 
pensation ; they ungallantly pleaded that the 
article in question was not a necessary arti- 
cle of female apparel, and thatif Mrs. Poulin 
were determined to wear such expansive bal- 
loon-like skirts she ought to have exercised 
more care than is expected of aman. The 
Court, however, pooh-poohed the notion; 
said there was no negligence on the lady’s 
part and that if the railroad company took 
the money of passengers adorned with crino- 
lines they must see to their safety.” 

We wonder whether the ladies fully under- 


Shea vy. Reems, 36 La. An. 969. 
2 Poulin v. Broadway, etc., R. W., 34N. Y. Sup. 
Ct. 296. 





stand how much wider their rights in the 
matter of shopping are when they are forced 
to leave their husbands, than when they live 


‘comfortably at home. Judge Blackburn 


says: ‘‘A husband whilst his wife resides 
with him chooses his own style of living, at 
least in theory.’’ (The last four words im- 
press one with the conviction that the judge 
is a married man, and felt that in foro domes- 
tico, if not in banco regine, his decisions were 
ofttimes overruled and reversed.) He quotes 
old Judge Hide who remarked that “‘ifta 
woman will have a velvet gown and a satin 
petticoat, and the husband thinks mohair or 
farendon for gown, and watered tabby for a 
petticoat, is as fashionable and fitter for his 
quality,’’ who is to decide the controversy? 
and Blackburn, J., answers the query thus: 
‘*Not the wife, nor a jury, it may be consist- 
ing of drapers and milliners, but the hus- 
band.’’ ‘‘But,’’ continues the judge, ‘‘when 
the husband has without cause turned the 
wife out of doors, or by his own fault has 
rendered it impossible for her to reside with 
him, the rule is changed. The husband is no 
lovger the sole judge of what is fit, but the 
law gives the wife in such a case authority to 
pledge his credit for her reasonable expenses, 
leaving it to be determined by others what is 
reasonable. This increase of liability only 
comes into play when the husband is in 
fault, and so itis not unjust.* 

Lady law students will be relieved to know 
that fastening important legal papers to- 
gether by a pin isa sufficient mode of con- 
nection, and that it is not less effectual than 
the old-fashioned lawyer’s mode of fastening 
by a tape.* Mrs. Mary Ann Braddock wrote 
her own will on two pieces of paper which 
she attached together by one of these little 
universal-remedy instruments, and that little 
act of hers led to the discussion of the mat- 
ter. 

Henry Tudor had so much to do with ladies 
that he knew the value of good pins, and so, 
with his consent, his parliament enacted in 
1543 that, ‘‘No person shall put to sale any 
pinnes but only such as shall be double- 
headed and have thé heads soldered fast to 
the shank of the pinnes, well smoothed, the 


3 Bazeley v. Forder, L. R. 3 Q. B. 564; Manby v. 
Scott, 1 Sid. 109. 
Sir J. Hannen, in re Braddock, 1 P. D. 635. 
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shank well shapen, the points well and round 
filed, canted and sharpened.’’ 

The name of this very much married king 
suggests matrimony, and Sir James Hannen, 
of the Probate Division, has lately been giv- 
ing his views on the marriage contract. His 
words are: ‘‘It appears to me that the con- 
tract of marriage is a very simple one, which 
does not require a high degree of intelligence 
to comprehend. Itis an engagement between 
a@ man and a woman to live together, and love 
one another as husband and wife, to the ex- 
clusion of all others. This is expanded in 
the promises of the marriage ceremony by 
words having reference to the natural rela- 
tions which spring from that engagement, 
such as protection on the part of the man, 
and submission on the part of the woman.’’® 

His lordship evidently considers that while 
being led to the hymeneal altar, a young lady 
can be shy, nervous and absent minded, with- 
out its being a necessary inference that she 
is non compos mentis.® Sir James has been 
eaves-dropping and listening to the un- 
guarded utterances of young men and maid- 
ens, and then has mounted the bench and sat 
upon them—for he says; with all the weight 
of ermine and horsehair: ‘‘It is to be ob- 
served that it is not unusual at the present day 
for young men and women to apply such 
terms as ‘dreadful’ and ‘awful,’ without any 
nice consideration of their fitness.’’ O tem- 
pora! Omores! His opinion of the educa- 
tion possessed by the women of the upper 
classes is not flattering to the aristocracy of 
England. In speaking of the beautiful but 
unfortunate Countess of Durham, he- re- 
marked: ‘‘I think it appears from her letters 
that she was a person of low intellectual 
powers; but she was capable of receiving the 
ordinary education of young ladies of her 
class.’’ * 

In a recent case a gentleman complains 
that, when his proposal of marriage was ac- 
cepted, the young lady did not return his 
kiss. But what isa kiss? asked a paper 
lately; and then replied, the question can 
only be answered by experience, and quoted 
a case inwhich the Judge of the County 
Court of Lambeth, England, held that a kiss 


5 Durham y. Durham, 10 P. D., p. 82. 
6 Ib., p. 90. 

TTb., pp. 88, 84. 

8 Ib., p. 88. 





was not a legal consideration. A surgeon in 
Lambeth kissed a workingman’s wife; the 
husband valued the sweetness taken at £5; 
and the surgeon gave anI. O. U. for that 
amount. A month after date an action was 
brought upon this document, but the judge 
promptly ruled there was no consideration, 
and gave a verdict for the amorous son of 
ZEsculapius. Did this lay down a general 
principle, or is every case to be decided upon 
its merits? Certainly there are kisses and 
kisses. A kiss has frequently been held to 
be an assault, and itis sometimes a source 
of substantial damages. Miss Cracker sued 
a railway company because one of the con- 
ductors had kissed her in the’ car; and she 
recovered a verdict of $1,000, upon the 
ground that it is a carrier’s duty to protect 
his passengers against all the world." 
Elizabeth’s parliament declared that ‘‘all 
persons fayning to have knowledge of Phisi- 
ognomie or like Fantasticall Ymaginacions’’ 
should ‘‘be stripped naked from the middle 
upwards and openly whipped until his body 
be bloodye.’’"" Anne modified the punish- 
ment; two of the Georges said that all such 
persons were to be deemed rogues and vaga- 
bonds, and were liable to be publicly whipped, 
or sent to the house of correction until the 
next sessions.” Yet, notwithstanding these 
dread peaalties, if we had been acquainted 
with Mrs. Cloyes while she was still a spin- 
ster fancy free, and if we had been endued 
with any knowledge of ‘‘phisiognomie’’ or the 
art of discriminating character by gazing on 
a person’s outward appearance, we should 
certainly have warned her against the mean 
wretch that tempted her into the state of mat- 
rimony. He, contemptible man that he was, 
gave her his cheque for $400 as a wedding- 
gift. Of course this generous donation was 
placed among the wedding presents to be 
gazed at, talked about by the wedding guests 
and duly chronicled in the morning and even- 
ing papers. Afterwards, they twain having 
become one flesh, this man—whose manhood 
might have been rattled in an empty chestnut 
shell—declined to pay the cheque, and suc- 
cessfully defended an action thereon. The 
Court, in giving judgmentin his favor, said: 


30 Albany L. J. 81. 

10 Cracker v. C. & N. W. Ry., 36 Wis. 657. 

11 39 Eliz. c. 4. 

1213 Anne, c. 23; 17 Geo. II, c. 5; 5 Geo. IV, ec. 83. 








334 THE CENTRAL LAW JOURNAL. 


| No. 17. 








‘‘A subsisting contract to marry is not a legal 
consideration for new contracts afterwards 
entered into between the parties, unless the 
new contract formed part of the considera- 
tion for the contract to marry. When the 
cheque was delivered the contract to marry 
was a valid and subsisting contract. The ac- 
tion cannot be maintained upon the theory 
that the cheque was a valid ‘gift.’ The word 
‘gift’ signifies an actual transfer in presenti 
of property without consideration. The 
cheque does{not transfer in presenti to the 
payee $400, or any part of the funds stand- 
ing to the credit of the drawer upon the 
books of the drawee. No specific property 
was transferred by the defendant to the 
plaintiff. It was a naked promise. The 
cheque being without consideration cannot be 
sustained.* There is a broad distinction be- 
tween the gift of the cheque or obligation of 
a third person and the gift of thejdonor’s 
promise to pay.’’ #4 

After reading such a case one is delighted 
to find that a husband must pay his wife’s 
funeral expenses, uo matter how much money 
she may have left nor to whom she may have 
left it. Even though a third person gets her 
money and assists in the direction of her 
funeral, the husband must pay for it all.™ 
And he cannot claim reimbursement from her 
estate for either the expenses of interment or 
of a monument which he may have erected 
over her ashes.!* Indeed, should the under- 
taker recover his charges from the_wife’s ex- 
ecutor, as he may, yet the latter may in his 
turn recover from the husband.” And the 
Courts seem inclined to hold that a burial 
merely conforming to the requirements of 
public decency may not be sufficient, but that 
it should be suitable to the position of the 
husband.'* 


Apparently the only way for a husband, if 
he has anything, to avoid paying for the fu- 
neral of his wife is for him to die first (some- 
times this is a real gain to the wife and her 
estate); then the principle that the husband’s 


13 Byles on Bills, 13th ed. 126. 

14 Cloyes v. Cloyes, 36 Hun, 145. 

Sears v. Gidday, 41 Mich. 590. 

6 Smiley v. Rees, 53 Ala. 89; s. c., 25 Am. Rep. 598. 

17 Darmody’s Case, Leg. Int., March 7, 1879. 

Smiley v. Rees, sup.; Jenkins v. Tucker, 1 H. 
Bl. 90. 





death revokes the wife’s authority to bind 
him comes into play, and his estate gets free 
of these expenses.!” 

All this is for our lady readers, whose 
name is Legion.—R&. V. R., in Canada Law 
Journal. 


19 Lawall v. Kreidler, 3 Rawle. (Pa.) 300. 








RAILWAY COMPANTES—[EJECTMENT. ] EF- 
FECT OF PAROL LICENSE TO EN- 
TER UPON LAND. 





TAYLOR y. CHICAGO ETC. R. CO. 


Supreme Court of Wisconsin, June 1, 1885. 


Whenever the proofs in a common-law action, 
brought by the owner of land to recover damages or 
the possession of lands taken and used by a railroad 
company, show that the possession of the plaintiff’s 
property by the company has been taken, and its road 
constructed thereon, with the express or implied as- 
sent of the plaintiff, he will not be entitled to recover. 





Appeal from circuit court, Fond du Lac county. 

Maurice McKenna and Henry J. Gerpheide, for 
respondent; John M. Cary and Burton Hanson, for 
appellant. ’ 

TAYLOR, J., delivered the opinion of the court: 

This is an action of ejectment brought by the 
respondent against the appellant company, to re- 
cover the possession of a strip of land along which 
the company and its predecessor in right had con- 
structed and operated a railroad track. The evi- 
dence shows conclusively that the track was con- 
structed along a public street in the city of Fond 
du Lac, and had been used as a railroad for about 
eight years before the commencement of this ac- 
tion, and, so far as the evidence in this case shows, 
such railroad had beenso built and operated along 
said street, and on the strip of land now claimed 
by the plaintiff, during all that time without any 
protest or objection made by the plaintiff or by 
her husband, who was, if the plaintiff now owns 
the same, a joint tenant with her in the ownership 
of said strip at the time said railroad was built. 
It appears from the evidence that the husband 
died sometime in December, 1876. It is assumed, 
for the purposes of this appeal only, that the 
plaintiff is the owner of the strip of land in ques- 
tion, subject to the right of the public to use the 
same as a street. Upon the evidence we think it 
clear that the plaintiff wholly failed to make out 
a case against the company which entitled her to 
a judgment to recover the possession of the land, 
and the court should have granted a nonsuit as 
requested by the appellant. 

This court has uniformly held that under the 
constitution of this State the legislature has no 
power to authorize a railroad company to take 
possession of, and permanently occupy, the lands 
of a private citizen without his cunsenf, for the 
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purpose of constructing a railroad thereon, with- 
out first making compensation therefor. It has 
also as uniformly held that such company may do 
so with his consent, and that when the citizen has 
consented to such permanent occupation by the 
company, the legislature may restrict his remedy 
for compensation therefor, to the same proceed- 
ing which the company is compelled to take in 
order to fix such compensation when it desires to 
permanently occupy the lands of the citizen 
against his consent. See Bohlman v. Railway 
Co., 30 Wis. 105; Sherman vy. R. Co., 40 Wis. 645- 
651. 

In the Sherman Case the late learned Chief Jus- 
tice Ryan says, speaking of chapter 175, § 2, Laws 
1861: ‘Our first impression was that the section 
was inconsistent with the provisions of the gen- 
eral railroad act; but the construction given to the 
section in Bohlman v. Railway Co., 30 Wis. 105, 
limiting it to cases where the railroad companies 
had taken possession by permission of the owner, 
makes it quite consistent with the act of 1872. 
The construction is still satisfactory to us; for it 
recognizes that there are two ways by which a 
railroad company can lawfully enter into posses- 
sion of land not acquired by purchase; upon mak- 
ing just compensation under its exercise of the 
right of eminent domain, or by permission of the 
owner. Inthe latter case the owner waives com- 
pensation as a condition precedent, but not the 
compensation itself. He therefore assumes to 
himself the process of ascertaining the compensa- 
tion which would otherwise have devolved upon 
the railroad company. And the section in ques- 
tion simply enables him to do so. This purpose 
‘is very plainly expressed in § 4 of chapter 291 of 
1872, amending the general railroad act of 1872; 
the provision in the latter section being probably 
intended as a substitute for the section of 1861.” 

Section 4 of chapter 291 of 1873, above referred 
to, is now in substance § 1852, Rev. St. 1878. 

In the Bohlman case, above cited, Chief Justice 
Dixon says, referring to the act of 1861: ‘It is ob- 
vious from the most cursory reading of that act 
that it only applies, and was only intended to ap- 
ply, to cases where the railroad company has en- 
tered upon, and has actually built and put its 
road in operation over the land by the permission, 
tacit or expressed, of the owner.” 

The strong intimation made in these cases, that 
when the railroad company has entered upon the 
lands of the citizen with his express or implied 
consent, and constructed its railroad upon the 
same, without first making compensation there- 
for, that such consent to the permanent occupa- 
tion is a waiver of his constitutional right to com- 
pensation before possession taken, and having 
thus waived such constitutional right he also 
waives his common-law rights of action to obtain 
the same, and is restricted to the proceedings 
prescribed by the statute, has since been, by the 
decisions of this court, declared to be the law 
governing the rights of the parties in such cases. 





See Buchner v. Railway Co., 56 Wis. 403; s. c., 60 
Wis. 264-277; s. c., 14 N. W. Rep. 273, and 19 N. 
W. Rep. 56; Hanlin v. Railway Co., 61 Wis. 515; 
S. C., 21 N. W. Rep. 623; Milwaukee & N. R. Co. 
v. Strange, 23 N. W. Rep. 432. And whenever 
the proofs in a common-law action brought by 
the owner of lands to recover damages, or the 
possession of lands taken and used by a railroad 
company, show that the possession of the plaint- 
iff’s property by the railroad has been taken, and 
its railroad has been constructed thereon, with 
the express or implied assent of the plaintiff, the 
plaintiff fails to show himself entitled to recover 
in such actions; and it can make no difference as 
to his right to maintain the same, whether it be 


- an action of trespass to recover damages for the 


wrong done, or ejectment to recover the property 
so taken and occupied by the company. The ev- 
idence of consent in this case is as ample as in the 
cases above cited, in which it was held the plaint- 
iff could not recover; and, as above stated, the 
court should have nonsuited the plaintiff. 

That there are cases which have come before 
this court for consideration, in which actions of 
ejectment against railroad companies have been 
sustained under circumstances similar to those 
disclosed by the evidence in this case may be true; 
but, upon an examinaiion of the cases it will be 
found that the question raised in this case and in 
the later cases in this court, above cited, was not 
discussed by counsel or consideréd by this court. 
Other cases may be found, in which actions to re- 
cover damages against railroad companies for un- 
lawfully entering upon the lands of the plaintiff 
and constructing a railroad thereon have been 
maintained, and, perhaps, in some of them, such 
actions may have been sustained by this court 
when the question as to whether such entry of the 
railroad companies had been made with the im- 
plied assent of the owner was raised in the case. 
If there be any cases in which there have been 
any rulings which are in apparent conflict with 
the cases of Sherman y. Railroad Co., Buchner v. 
Railway Co., Hanlin v. Railroad Co., and Mil- 
waukee & N. R. Co. v. Strange, above cited, they 
were either made under the law as it stood pre- 
vious to the enactment of § 2, c. 175, Laws 1861, 
and § 4, c. 291, Laws 1878, which is the present 
§ 1852, Rev. St., or without considering the effect 
which such laws ought to have on the rights of 
the land-owners. It is very clear to us that the 
construction given to these laws by the later de- 
cisions is the true construction. Such construc- 
tion is not only just to all parties interested, but 
tends to the restraint of unnecessary litigation, 
which is always in the interest of the parties as 
well as the public generally. Having come to the 
conclusion that, if the plaintiff had, in fact, title 
to the strip of land in question, she could not 
maintain her action, we do not deem it necessary 
to consider the question of her ownership in this 


case. 
The judgment of the circuit court is reversed, 
and the cause is remanded for a new trial. 
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Nore.—Inasmuch asa method of acquiring a right 
of way and of compelling payment therefor, is almost, 
if not quite, universally provided by statute, railway 
companies are not involved in ejectment suits so fre- 
quently ag in statutory condemnation proceedings. 
But the old doctrine that ejectment will not lie against 
a corporation aggregate is long since exploded,! and 
railway companies may now be sued in ejectmcut un- 
der the following 

General Rule.—A railway company entering upon 
lands without the consent of the owner, without in- 
stituting the necessary proceedings to ascertain the 
compensation to which the owner is entitled; and ac- 
tually paying the money ascertained to be due, as re- 
quired by the constitution and laws, and unjustly 
withholding possession of such lands, may be sued in 
trespass or ejectment, or enjoined in equity from the 
construction of its road until the compensation shall 
be ascertained and paid.? 

—Instances.—Examples of the action of ejectment 
against railway companies are amongst others the fol- 
lowing: The owner ofa lot abutting on a street, may 
maintain an action of ejectment against a railway com- 
pany which has laid its track thereon without having 
paid or tendered compensation.3 Where a railway 
company has taken possesion pending condemnation 
proceedings which are appealed and the compensation 
fixed on the appeal, the company must then pay or 
tender the compensation so fixed, and on failure so to 
do it acquires no title to the land, its license to con- 
tinue in possession under the condemnation proceed- 
ings ceases, and ejectment will lie against it.4 Where 
the owners of a piece of land give a person a right to 
take stone therefrom, and grant a right of way to and 
from the quarry, they may maintain ejectment against 
a railway company which runs its road over their land 
to the quarry. The company, although a common car- 

‘ rier is in no sense the servant of the grantee of the 
right of way to the quarry, even though it hauls stone 
for him; nor can any permission of such grantee ena- 
ble the company to claim under or through the instru- 
ment granting the right of way, and such instrument 
is inadmissible as evidence in the action, being neither 
material nor relevant.5 

' Waiver.—But the right to eject a railway company 
may be waived, or, in other words the land owner may 
estop himself from asserting his rights to the land. As 
remarked by Cobb, C. J.: “The rights of property, 


I Date v. Troy Turnpike Co., 2 Hill, 629. 

3 Jones v. N. O. & S. R. Co., 70 Ala. 227; Chigago & I. R. 
Co. v. Hopkins, 90 Ill. 316; Harrinton v. St. P. &S. C. R. 
Co., 17 Minn. 215; ‘ ox v. L.N. & C. R. Co., 48 Md. 178; Chi- 
cago etc. R. Co. v. Knox College, 34 Ill. 195; Conger v. 
Burlington, etc. R. Co., 41 lowa, 419; Gilman v. Sheboy- 
gan R. Co., 40 Wis. 653; Holbert v. St. L. K. C. & N. R. Co., 
4 Ia. 23; Carpenter v. Oswego R. Co.,24N. Y. 655; Gra- 
ham v. Columbus & I. C. R. Co., 27 Ind. 260; St. Joe & D. 
C. R. Co. v. Cullender, 13 Kan. 496; Levering v. Phila. 
etc. R. Co., 8 W. & S. 459; Phila. W. & B. R. Co. v. High, 89 
Pa. St. 282; Robinson R. R. Co., 57 Cal. 417; Pittsburg ete. 
R. Co. v. Bruce, 10 Am. & Eng. R. Cas. 1; International 
etc. R. Co. v. Bonitos, 10 Am. & Eng. R. Cas. 122. 

3 Terre Haute & S. R. Co. v. Rodell, 10 Am. & Eng. R. 
Cas. 284 (Indiana, 1882) ; Weisbrod v. C. & N. W. R. Co., 21 
Wis. 602; Lozier v. N. Y. Cent. R. Co.,42 Barb. 465; Wager 
v. Troy Un. R. Co.,25 N. Y. 526; Sharp v. St. L. etc. R. Co., 
49 Ind. 296; Carpenter v. Oswego R. Co., 24 N. Y. 655; 
Cooper v. Smith, 9 S. & R. 206; Aldew v. Muldock, 13 
Mass. 256; Bissell v. h.Co., 23 N. Y. 61; Jersey City v. 
Fitzpatrick, 30 N. J. Eq. 97;Perry v. New Orleans, 55 Ala. 
413. 

4 Lake E. & W.R.Co. v. Kinsey, (Indiana 1883), 14 Am. & 
Eng. R, Cas. 309; St. L. & T. H. R. Co., 101 Ill. 402. 

5 Snell v. Wasatch etc. R. Co. (Utah, 1883) 14 Am. & 
Eng. R. Cas. 475. 





however sacred and guaranteed by the constitution 
and laws, yet must be held and enjoyed in relation to 
the rights of others. While property in the possession 
of the owner, may be kept and enjoyed by him with 
little or no respect to the wants or wishes of other peo- 
ple, yet when he once suffers it to pass from his own 
possession and control into that of others, either with 
or without consideration, the law limits him in the 
manner of repossessing himself of it, and this limita- 
tion can only be measured by the facts of each case as 
it arises.”"6 Accordingly, the rule is laid down by 
Chief Justice Redfleld in the following language: “In 
these great public works the shortest period of clear 
acquiescence, so as fairly to lead the company to infer 
that the party intends to waive his claim for present 
payment, will be held to include the right to assert the 
claim in any such form as to stop the company in the 
progress of the work and especially to stop the run- 
ning of the road after it has been put in operation, 
whereby the public acquire important interests in its 
continuance.’7 

In one case R. was one of the original projectors of 
the O. & N. W. R. R. Co., owned more than one-fifth 
of its capital stock, was an active member of its board 
of directors during the life of the company. In 1869 
the line was laid out and established, and the first ten 
miles graded passing over a tract of land belonging to 
R., no objection was made by R., to such occupation 
of his land. In May 1871, the first twenty-six miles of 
the road, including the part crossing R.’s land, was 
conveyed in trust to secure certain bonds. In 1878 the 
deed of trust was foreclosed, and the road sold to the 
railway company defendant, against which R. brought 
ejectment. It was held that the action could not be 
sustained. 

But a waiver of ejectment proceedings will not pre- 
clude the land owner from instituting statutory pro- 
ceedings to recover compensation for his land taken.® 

Equitable Restraint of Ejectment.—Even if judg- 
ment be obtained in ejectment against the company, it 
may have execution upon it restrained in equity and 
proceed to condemn the lands, ascertain the compen- 
sation due, and secure the right of way.!° 

Chicago, Il. ADELBERT HAMILTON. 


6 Omaha & St, R. Co. v. Redick, (Nebraska, 1884) 17 Am. 
& Eng. R. Cas. 107. 

7 McAulay v. West. Vt. R. Co., 33 Vt. 311; see also Right 
v. Beard, 13 East. 210; N. A. 8S. R. R. v. Connelly, 7 Ind. 
32; Lewiston v. Junction R. R., 7 Ind. 597; but see Ind. 
C. R. Co. v. Oakes, 20 Ind. 9; Terre H. etc. R. Co. v. Scott, 
8Am. & Eng Kk. Cas, 208. 

80. &N. W.R. Co. v. Reddick, (Neb. 1884) 17 Am. & 
Eng. R. R. Cas. 107. Many other cases sustain the rule 
that acquiescence bars the right to bring ejectment. 
See Goodin v. Canal Co., 18 Ohio St. 179; Chapman v. R. 
R ,6 Ohio St. 136. 

9 Rusch v. M. L. 8. & W. R.Co., 11 N. W. Rep. 253; 54 
Wis. 136; Harrington v. St. P. & 8. C. R. Co., 17 Minn. 215; 
Harlow v. M. & O. R. Co., 41 Mich. 336; Maxwell v. Bay 
City R. Co., 41 Mich. 453; West Penna. R Co. v. Johnston, 
59 Pa. St. 290; Smart v. Portsmouth etc. R. Co., 20 N. H. 


- 233; Gay v. Me. Cent. R. Co., 72 Me. 95. 


10 P. & L. E.R. Co. v. Bruce. (Penna. 1888) 10 Am. & 
Eng. R.Cas.,1. See also N. Y. &G. L. R. Co. v. Stanley, 
35 N. J. Eq. 283; 10 Am. & Eng. R. Cas. 345. 
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CONSTITUTIONAL LAW—PROHIBITION OF 
MANUFACTURE OR SALE OF SUBSTITUTE 
FOR BUTTER AND CHEESE. 





PEOPLE v. MARX. 





New York Court of Appeals, June 16, 1885. 


The New York statute prohibiting the manufacture 
of artificial butter and cheese is unconstitutional and 
void. 


Appeal from judgment of general term affirm- 
ing conviction of defendant in New York general 


sessions. ‘The opinion states the case. 
RapaL_o, J., delivered the opinion of the 
court: 


The defendant was convicted, in the court of 
general sessions of the city and county of New 
York, of a violation of the sixth section of an act 
entitled ‘‘An act to prevent deception in sales of 
dairy products.’’ Ch. 202, laws 1884. 

On appeal to the general term of the Supreme 
Court in the first department, the conviction was 
affirmed, and the defendant now appeals to this 
court from the judgment of aflirmance. 

The main ground of appeal is that the section 
in question is unconstitutional and void. 

The section provides as follows: 

**Sec. 6. No person shall manufacture out of 
any oleaginous substance, or any compound of the 
same other than that produced from unadulterat- 
ed milk, or of cream from the same, any article 
designed to take the place of butter or cheese pro- 
duced from pure, unadulteraled milk or cream of 
the same, or shall sell, or offer to sell, the same 
as an article of food. This provision shall not ap- 
ply to pure skim milk.”’ 

The rest of the section subjects to heavy punish- 
ment by fine and imprisonment ‘‘whoever vio- 
lates the provisions of this section.” 

The indictment charged the defendant with 
having, on the 3lst day October, 1884, at the city 
of New York, sold one pound of a certain article 


manufactured out of divers oleaginous substances - 


and compounds thereof other than those produced 
from unadulterated milk, to one J. M., as an arti- 
cle of food, the article so sold being designed to 
take the place of butter produced from pure, una- 
dulterated milk or cream. It is not charged that 
the article so sold was represented to be butter, 
or was sold as such, or that there was any intent 
to deceive or defraud, or that the article was in 
any respect unwholesome or deleterious, but sim- 
ply that it was an article designed to take the 
place of butter made from pure milk or cream. 
On the trial the prosecution proved the sale by 
the defendant of the article known as oleomar- 
garine, or oleomargarine butter. That it was sold 
at about half the price of ordinary butter. The 
purchaser testified that the sule was made ata 
kind of factory having on the outside a large sign 
“Oleomargarine.”’ That he knew he could get 
butter there, but knew that oleomargarine was 





sold there. And the district attorneys stated that 
it would not be claimed that there was any fraud- 
ulent intent on the part of the defendant, but that 
the whole claim on the part of the prosecution 
was that the sale of oleomargarine as a substitute 
for dairy butter was prohibited by the statute. 

On the part of the defendant, it was proved by 
distinguished chemists that oleomargarine was 
composed of the same elements as dairy butter. 
That the only difference there was'betwven them 
was that it contained a smaller portion of a fatty 
substance known as butterine. ‘That this butter- 
ine exists in dairy butter only in a smaller por- 
tion—from three to six per cent. That it exists in 
no other substance than butter made from milk, 
and is introduced in oleomargarine butter by add- 
ing to the oleomargarine stock some milk, cream 
or butter, and churning, and when this is done it 
has all the elements of natural butter, but there 
must always be a smaller percentage of butterine 
in the manufactured product than in butter made 
from milk. ‘The only effect of the butterine is to 
give flavor to the butter, and has nothing to do 
with its wholesomeness. That the oleaginous 
substances in the oleomargarine are substantially 
identical with those produced from milk and 
cream. Prof. Chandler testified that the only 
difference between the two articles was that 
dairy butter had more butterine. The oleomar- 
garine contained not over one per cent. of that 
substance, while dairy butter might contain four 
or five per cent., and that if four or five per cent. 
of butterine were added to the oleomargarine 
there would be no difference; it would be butter, 
irrespective of the sources; they would be the sub- 
stance. According to the testimony of Prof. 
Morton, whose statement was not contraverted or 
questioned, oleomargarine, so far from being an 
article devised for purposes of deception in trade, 
was devised in 1872 or 1873 by an eminent French 
scientist, who had been employed by the French 
government to devise a substitute for butter. 

Further testimony as to the character of the ar- 
ticle being ‘offered, the district attorney an- 
nounced that he did not propose to controvert 
that already given. Testimony having been giv- 
en to the effect that oleomargarine butter was 
precisely as wholesome as dairy butter, it was on 
motion of the district attorney stricken out, and 
the defendant’s counsel objected. The broad 
ground was taken at the trial, and boldly main- 
tained on the argument of this appeal, that the 
manufacture or sale of any oleaginous compound, 
however pure and wholesome, as an article of 
food, if it is designed to take the place of dairy 
butter, is by this act made a crime. The result of 
the argument is, that if in the progress of science 
a process is discovered of preparing beef tallow, 
lard, or any oleaginous substance, and communi- 
cating to it a palatable flavor, so as to render it 
serviceable as a substitute for dairy butter, and 
equally nutritious and valuable, and the article 
can be produced at a comparatively small cost, 
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which will place it within the reach of those who 
cannot afford to buy dairy butter, the ban of this 
statute is upon it. Whoever engages in the busi- 
ness of manufacturing or selling the prohibited 
product is guilty of a crime; the industry must be 
suppressed; those who could make a livelihood 
by it are deprived of that privilege. The capital 
invested in the business must be sacrificed, and 
such of the people of the State as cannot afford to 
buy dairy butter must eat their bread unbuttered. 

The references which have been here made to 
the testimony on the trial, are not with a view of 
instituting any comparison between the relative 
merits of oleomargarine and butter, but rather as 
illustrative of the character and effect of the stat- 
ute whose validity isin question. The indictment 
upon which the defendant was convicted does not 
mention oleomargarine, neither does the section 
(§ 6) of the statute, although the article is men- 
tioned in other statutes, which will be referred to. 
All the witnesses who have testified as to the 
qualities of the oleomargarine may be in error; 
still that would not change a particle the nature 
of the question, or the principles by which the 
validity of the act is to be tested. §6is broad 
enough in its terms to embrace not only oleomar- 
garine, but any other compound, however whole- 
some, valuable or cheap, which has been or may 
be discovered or devised for the purpose of being 
used as a substitute for butter. Every such prod- 
uct is rigidly excluded from manufacture or sale 
in the State. 

One of the learned judges who delivered opin- 
ions at the general term, endeavored to sustain 
the act on the ground that it was intended to pro- 
hibit the sale of any artificial compound, as but- 
ter or cheese, made from unadulterated milk or 
cream. That it was that design-to deceive which 
the law rendered criminal. If that were a correct 
interpretatiun of the act, we should concur with 
the learned judge in his conclusion as to its valid- 
ity ; but we could not concur in his further view, 
that such an offiense was charged in the indict- 
ment or proved upon the trial. The expressed 
concessions of the prosecuting officer are to the 
contrary. We do not think that §6 is capable of 
the construction claimed. ‘The prohibition is not 
of the manufacture or sale of an article designed 
as an imitation of dairy butter or cheese, or in- 
tended to be passed off as such, but of an article 
designed to take the place of dairy butter or 
cheese. 
red or white, instead of yellow, and totally dissim- 
ilar in appearance to ordinary butter, yet it might 
be designed as a substitute for butter, and if so 
would fall within the prohibition of the statute. 
Simulation of butter is not the act prohibited. 
There are other statutory provisions fully cover- 
ing that subject. 

Chapter 215 of the laws of 1882, entitled “An 
act to regulate the manufacture and sale of oleo- 
margarine, or any form of imitation butter and 
lard, or any form of imitation cheese, for the pre- 


The artificial product might be green, - 





vention of fraud, and the better protection of the 
public health,”’ by its first section prohibits the 
introduction of any substance into imitation but- 
ter or cheese for the purpose of imparting thereto 
a color resembling that of yellow butter or cheese. 
The second section prohibits the sale of oleomar- 
garine or imitation butter thus colored, and the 
third section prohibits the sale of any article in 
semblance of natural cheese, not the legitimate 
product of the dairy, unless plainly marked ‘‘imi- 
tation cheese.” 

Chapter 238 of laws of 1882 is entitled ‘An act 
for the protection of dairymen, and to prevent de- 
ception in the sales of butter and cheese,’’ and 
provides (§ 1) that every person who shall manu- 
facture for sale, or offer for sale, or export any 
article in semblance of butter or cheese, not the 
legitimate product of the dairy, must distinctly 
and durably stamp on the side of every cheese, 
and on the top and side of every tub, firkin or 
package, the words ‘‘oleomargarine butter,”’ or if 
containing cheese, ‘‘imitation cheese,’’ and chap- 
ter 246 of the laws of 1882, entitled ‘“‘An act to 
prevent fraud in the sale of oleomargarine, but- 
terine, suine, or other substance not butter,” 
makes it a misdemeanor to sell at wholesale or re- 
tail any of the above articles representing them 
to be butter. 

These enactments seem to cover the entire sub- 
ject of fraudulent imitations of butter, and sales 
of other compounds as dairy products, and they 
are not repealed by the act of 1884, although that 
act contains an express repeal of nine other stat- 
utes, eight of which are directed against adulter- 
ated orimpure dairy products, and one against 
the use of certain coloring matter in oleomarga- 
rine. The provisions of this last act are covered 
by one of the acts of 1882, above cited, and the 
provisions of the repealed acts in relation to dairy 
products are covered by substituted provisions in 
the act of 1884, but the statutes directed against 
fraudulent simulations as dairy butter, and the 
sale of any such simulations as dairy butter, are 


| left to stand. Further statutes to the same effect 


were enacted in 1885. Consequently if the provi- 
sions of section 6 should be held invalid, there 
would still be ample protection in the statutes 
against fraudulent imitations of dairy butter, or 
sales of such imitations as genuine. 

It appears to us quite clear that the object and 
effect of the enactment under consideration was 
not to supplement the existing provision against 
fraud and deception by means of imitation of 
dairy butter, but to take a further and bolder step, 
by absolutely prohibiting the manufacture or sale 
of any article which could be used as a substitute 
for it, however openly and fairly the character of 
the substitute might be avowed and published; to 
drive the substituted article from the market, and 
protect those engaged in the manufacture of dairy 
products against the competition of cheaper sub- 
stances, capable of being applied to the same uses 
as articles of food. 
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The learned counsel for the respondent frankly 
meets this view, and claims in his points, as he 
did orally upon the argument, that even were it 
certain that the sole object of the enactment was 
to protect the dairy industry in this State against 
the substitution of a cheaper article, made from 
cheaper materials, this would not be beyond the 
power of the legislature. 

This, we think, is the real question presented in 
the case. Conceding that the only limits upon the 
legislative power of the State are those imposed 
by the State Constitution and that of the United 
States, we are called upon to determine whether 
or not those limits are transgressed by an enact- 
ment of this description. These limitations upon 
legislative power are necessarily very general in 
their terms, but at the same time very comprehen- 
sive. The Constitution of the State provides (art. 
1, § 1) that no member of this State shall be dis- 
franchised, or deprived of any of the rights and 
privileges secured to any citizens thereof, unless 
by the law of the land or the judgment of his 
peers. Section 6 of art. 1 provides that no person 
shall be deprived of life, liberty or property with- 
out due process of law, and the fourteenth amend- 
ment to the Constitution of the United States pro- 
vides that *‘no State shall make or enforce any law 
which shall abridge the privileges or immunities 
of citizens of the United States, nor shall any 
State deprive any person of life, liberty or prop- 
erty without due process of law, nor deny to any 
person within its jurisdiction the equal protection 
of the laws.”” 

These constitutional safeguards have been so 
thoroughly discussed in recent cases, that it would 
be superfluous to do more than refer to the con- 
clusions which have been reached bearing upon 
the question now under consideration. Among 
these no proposition is more firmly settled than 
that it is one of the fundamental rights and privi 
leges of every American citizen to adopt and fol- 
low such lawful industrial pursuits, not injurious 
to the community, as he may see fit. Live Stock 
Association v. Crescent City, etc.,1 Abb. U.S. 
398; 16 Wall. 106; Corfield v. Coryell, 4 Wash. C. 
C. 380; Matter of Jacobs, 98 N. Y. 98. The term 
‘“‘liberty,’’ as protected by the Constitution, is not 
cramped into a mere freedom from physical re- 
straint of the person of the citizen, as by incarce- 
ration, but it is deemed to embrace the right of 
man to be free in the enjoyment of the facalties 
with which he has been endowed by his Creator, 
subject only to such restraints as are necessary for 
the common welfare. 

In the language of Andrews, J., in Bertholf v. 
O’Reilly, 74 N. Y. 515, the right to liberty em- 
braces the right of man ‘‘to exercise his faculties 
and to follow a lawful vocation for the support of 
life,’’ and as expressed by Earl, J. » re Jacobs, 
‘tone may be deprived of his liberty, and his con- 
stitutional right thereto violated, without the ac- 
tual restraint of his person. Liberty, in its broad 
sense, as understood in this country, means the 





right not only of freedom from servitude, impris- 
onment or restraint, but the right of one to use his 
faculties in all lawful ways, to live and work where 
he will, to earn his livelihood in any lawful call- 
ing, and to pursue any lawful trade or vocation.’ 

Who will have the temerity to say that these 
constitutional principles are not violated by an 
enactment which absolutely prohibits an import- 
ant branch of industry for the sole reason that it 
competes with another, and may reduce the price 
of an article of food for the human race? 

Measures of this kind are dangerous even to 
their promoters. If the argument of the respond- 
ents in support of the absolute power of the legis- 
lature to prohibit one branch of industry for the 
purpose of protecting another with which it com- 
petes can be sustained, why could not the olemar- 
garine manufacturers, should they obtain sufficient 
power to influence or control the legislative coun- 
cils, prohibit the manufacture or sale of dairy 
products? Would arguments then’ beffound want- 
ing to demonstrate the invalidity under the con- 
stitution of such an act? The principle is the 
same in both cases. The numbers engaged upon 
each side of the controversy can not influence the 
question here. Equal rights to all are what are 
intended to be secured by the establishment of 
constitutional limits to legislative power, and im- 
partial tribunals to enforce them. 

Illustrations might be indefinitely multiplied of 
the evils which would result from legislation 
which should exclude one class of citizens from 
industries, lawful in other respects, in order to 
protect another class against competition. We 
cannot doubt that such legislation is violative of 
the letter as well as of the spirit of the constitu- 
tional provisions before referred to, nor that such 
is the character of the enactment under which the 
appellant was convicted. 

The judgment of the general term and the court 
of sessions should be reversed. 

All concur. 


NoTE.—What is known as the police power of a 
State has, we believe, never been exactly defined; and 
court have often expressed an unwillingness to under- 
take the task. We cite a few cases which contain 
an enumeration of the subjects to which it may be 
extended rather than a definition of it. Com. v 
Alger, 7 Cush. 84; Thrope v. Rutland ete. R. R. Co.’ 
27 Vt. 149; New Albany & Salem R. R. Co. v. Tilton 
12 Ind. 3; Indianopolis etc. R. R. Co. v. Kercheval, 

Ind. 84; License Cases, 5 How. 583; Munn v. Illinois, 
94 U. 8.113; Baltimore v. State, 15 Md. 390; Leake 
Hill v. Rose Hill Cemetery Co., 70 Lil. 191. 

In this note it is proposed to limit the discussion of 
this power to the prohibition of the manufacture and 
sale of adulterated food, dangerous agencies, spirit- 
ous liquors, and the like. Before citing any case on 
the subject we give a quotation from a United States 
Court case. 

In Live Stock, ete. v. Crescent City, etc., 1 Abb. (U. 
S.) p. 398, it was said: “‘But so far as relates to the ques- 
tion in hand, we may safely say it is one of privileges 
of every American citizen to adopt and follow such 
lawful industrial pursuit—not injurious to the com- 
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murity—as he may see fit, without unreasonable regu- 
lation or molestation and without being restricted by 
any of those unjust, and odious monopolies or exclu- 
sive privileges which havejbeen condemned by all free 
governments. It is also his privilege to be protected in 
the possession and enjoyment of his property, so long 
as such possession and enjoyment are not injurious to 
the community, and not to be deprived thereof with- 
out due process of law. It is also his privilege to have, 
with all other citizens, the equal protection of the laws. 
These privileges cannot be invaded without sapping the 
very foundation of republican government. A republi- 
can government is not merely a government of the 
people, but itis afree government. Without being 
free it is republican only in name, and not republican 
in truth; and any government which deprives its citi- 
zens of the right to engage in any lawful pursuit, sub- 
ject only to reasonable restriction, or at least subject 
only to such restrictions as are reasonably within the 
power of the government to impose,—is tyranical and 
unrepublican. And iftoenforce arbitrary restrictions 
made for the benefit of a favored few, it takes away 
and destroys the citizen’s property without trial or 
condemnation, it is guilty of violating all the funda- 
mental privileges to which I have referred, and one of 
the fundamental principles of free government. There 
is no more sacred right of citizenship than the right to 
‘pursue unmolested a lawful employment in a law- 
ful manner. It is nothing more nor less tine the 
sacred right of labor.”’ 
Spirituous Liquors.—Laws regulating or prohibiting 
the sale or manufacture of intoxicating or spirituous 
iquor are such police regulations as may be established 
by the legislature. They are regarded as preventions 
of intemperance, pauperism, and crime, and for the 
abatement of nuisances. Thomasson vy. State, 15 Ind. 
449; Holly :v. State, 14 Tex. App. 505; Dorman vy. 
State, 34 Ala. 216; State v. Cunningham, 25 Conn. 195; 
State v. Wheeler, 25 Conn. 290; Reynolds v. Greary, 
26 Conn. 179; Oviatt v. Pond, 29 Conn. 479; State v. 
Brennon, 25 Conn. 278; Perdue y. Ellis, 18 Ga. 586; 
Jones v. People, 14 Ill. 196; Austin v. State, 10 Mo. 
591; State v. Searcy, 20 Mo. 489; Jackson vy. State, 19 
Ind. 312; Reams v. State, 23 Ind.111; Our House v. 
State,4 Greene (Ia) 172; Zumbhoff v. State, Id. 526; 
Santo vy. State, 2 lowa, 165; State v. Carney, 20 Iowa, 
82; State v. Baughman, 20 Iowa, 497; Mason v. Trus- 
tees, 4 Bush., 406; State v. Valkman, 20 La. Ann. 585; 
Lunt’s Case, 6 Me. 412; State v. Gurney, 37 Me. 156; 
State v. Miller, 48 Me. 576; Keller v. State, 11 Md. 525; 
Parkinson vy. State, 14 Md. 184; Com. v. Kendall, 12 
Cush. 414; Com. v. Burding, Id. 506; Com. vy. Clapp, 5 
Gray, 97; Com. v. Burns, 9 Gray, 182; Com. v. 
Murphy, 10 Gray 1; Com. v. Williams, 6 Gray 1; Com- 
v. Wallace, 7 Gray, 222; Com. v. Rowe, 14 Gray 47; 
Jones v. Root, 6 Gray, 435; Mason v. Lathrop, 7 
Gray, 354: Allen v. Stapler, 6 Gray, 491; Com. v. 
Howe, 13 Gray 26; People v. Hawley,3 Mich. 330; 
People v. Gallagher, 4 Mich. 244; Pierce v. 
State, 13 N. H. 536; People v. Quant, 2 Park. Cr. 410; 
Wynhomer v. People, 20 Barb. 567; Metropolitan 
Board of Excise v. Barrie, 34 N. Y. 657; State v. Muse, 
4 Dev. & B. (N. C.) L. 319; Markle v. Akron, 14 Ohio 
586; State v. Snow, 3-R. 1.64; State v. Paul,5 R.I. 
185; State v. Keeran, 5 R. 1. 497; In re Powers, 25 Vt. 
261; State v. Parker, 26 Vt. 357; Lincoln vy. Smith, 27 
Vt. 828; Gill v. Parker, 3 Vt. 610; Tenney v. Lenz, 16 
Wis. 566; Kramer v. Mauks, 64 Pa. St. 151; State v. 
Ludington, 33 Wis. 107; Streeter vy. People, 69 Ill. 595; 
Rohbrbacher v. Mayor ete. of Jackson, 51 Miss. 735; 
Anderson v. Com. 13 Bush 485; State v. Joyner, 81 N. 
C. 534; Com. v. Ducey, 126 Mass. 269; State v. Bott, 
31 La. An. 663; State v. Shroeder, 51 Iowa, 197; 
M’Kinney v. Town of Salem, 77 Ind. 213. 





Restraints upon the avocation of selling liquor are 
not like restraints upon other avocations of life. 
Schwuchow v. Chicago, 68 Ill. 444. 

So, an ordinance of a city or town regulating the sale 
of intoxicating liquors is valid, unless some positive 
enactment of the legislature or provision of the con- 
stitution expressly prohibits the passage of such ordin- 
ance. Floyd v. Commissioners of Eatonton, 14 Ga. 
354; East St. Louis v. Wehrung, 46 III. 392; Mason v. 
Trustees, 4 Bush, 406; Markle v. Akron, 14 Ohio, 586; 
City Council v. Ahrens, 4 Strobh (s. c.)241; Gabel v. 
Houston, 29 Tex. 335; Falmouth v. Watson, 5 Bush» 
660; City of Rochester v. Upman, 19 Minn. 108; Sweet 
v. City of Wabash, 41 Ind. 7; Ez parte Hurl, 49 Cal. 
557; State v. Brady, 41 Conn. 588; State v. King, 37 
Iowa, 462; Thon v. Com., 31 Gratt. 887; Piqua v. Zim- 
merlin, 35 Ohio St. 507; Gemnarsohn v. Sterling, 92 IIl- 

Nor is there any provision in the Federal Constitu- 
tion preventing the legislatures of the States passing 
laws regulating the sale of such liquors. Thurlow v. 
Massachusetts, 5 How. 504: Fletcher v. Rhode Island, 
Id.; Pierce v. New Hampshire, Id.; State v. Wheeler 
25 Conn. 290; State v. Donehey, 8 Iowa, 396; Com. v. 
Kimball, 24 Pick. 359; Com. v. Clapp, 5 Gray, 97; Com. 
vy. Burns, 9 Gray, 132; Com. v. Murphy, 10 Gray 1; 
Ingersoll v. Skinner, 1 Denio, 540; People v. Quant, 2 
Park (N. Y.) Cr. 410; State v. Peckham, 3 R. I. 289; 
Gabel vy. Houston, 29 Tex. 335; Lincoln v. Smith, 27 
Vt. 328; Beer Company v. Massachusetts, 97 U. S. 25; 
Bartmeyer v. Iowa, 18 Wall. 129. 

The right of the State legislature to prohibit the sale 
of liquor is subject to the laws of the United States 
regulating imports; the State is bound to admit the 
article imported, but not to find a market for its sale. 
When sold by the importer, in the original package, or 
when broken up for retail, it becomes subject to the 
State laws, and may be taxed or the sale of it prohib- 
ited. State v. Allmond, 2 Houst. (Del.) 612. See State 
v. Amery, 12 R. I. 64. 

In Illinois, a city ordinance prohibited the sale of in- 
toxicating liquors, but permitted druggists to sell 
them for sacramental, chemical, mechanical and med- 
ical purposes, on condition that they furnish to the 
city clerk a statement in writing of the kind and quan- 
tity thereof, when and to whom sold, verified by the 
oath of every servant in the druggist’s employ. This 
ordinance was held void, on the ground that it was an 
invasion of the sanctity of private business, anda con- 
travention of the constitutional provision against un- 
reasonable searches. City of Clinton v. Phillips, 58 
Ill. 102. 

An ordinance of a city forbidding licensed retail 
dealers of spirituous liquors to sell between the hours 
of six P. M. and six A. M., was held unreasonable and 
invalid. Ward v. Greenville, 8 Baxt. 247. See Davis 
v. State, 68 Ala. 58; s. c.,44 Am. Rep. 128. So an or- 
dinance forbidding a sale after six o’clock P. M., on the 
first three days of each term of the circuit court, on 
the days when the county court is held, when a pub- 
lic show takes place, or fairs are held near the city or 
town. Grills v. Jonesboro, 8 Baxt. 247. 

Dangerous Agencies and Adulterated Food.—It is 
also competent for the legislature or a municipal cor- 
poration to prohibit the storing or keeping of gun- 
powder in large’quantities, and like dangerous and ex- 
plosive agencies in or near thickly settled communities. 
Williams v. Augusta, 4 Ga. 509; Frederick v. Augusta, 
4 Ga. 561. See Foote v. Fire Department, 5 Hill, 99. 

So, laws are passed regulating the sale of dangerous 
oils, such as naphtha; and they are undoubtedly val- 
id. Com. v. Wentworth, 118 Mass. 441. See Hourigan 
v. Nowell, 110 Mass. 470; Wellington v. Oil Co. 104 
Mass. 64; Wright v. C. & N. W. R. Co., 7 Ill. App. 438. 
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So the legislature may regulate the sale of 
fire-arms, on the ground that the indiscriminate 
sale of them is dangerous to the community. Dobbs 
v. State, 39 Ark. 352; s. c., 48 Am. Rep. 275; 
State v. Burgoyne, 7 Lea, 173; s. c., 40 Am. 
Rep. 60. So, sales to minors may be prohibited. 
Binford v. Johnson, 82 Ind. 426; s. c., 22 Am. L. Reg. 
50. And also the carrying of concealed weapons. Nunn 
v. State, 1 Kelly, (Ga.) 243; State v. Buzzard, 4 Ark. 
18; State v. Mitchell, 3 Blackf. 229. 

So, the legislature has power to makethe sale of 
adulterated milk an offense. (Com. v. Waite, 11 Allen, 
264; Com. v. Farren, 9 Allen, 489; Com. v. Flannelly, 
15 Gray, 195; Com. v. Nichols, 10 Allen, 199; Thomp- 
son v. Howe, 46 Barb. 287;) on the ground that the 
State has such an interest in her citizens that she may 
protect their lives and health by preventing the sale to 
them of unhealthy food and drink. See Stearns v. In- 
graham, 1 T. &C. (N. Y.) 218; State v. Smith, 10 R. I. 
258; Lammond v. Volans, 21 N. Y. Sup. Ct. 263; Com. 
v. Chase, 125 Mass. 202: Polincky v. People, 73 N. Y. 
65; Dilley v. People, 4 Ill. App. 52; Verona Central 
Cheese Co. v. Murtaugh, 50 N. Y. 314; Blount v. 
Wetherell, 32 Hun, 386; State v. Newton, 45 N. J. L. 
469; Com. vy. Evans, 132 Mass. 11. 

So, the sale of diseased meat for food may be inter- 
dicted by the legislature under pain of fine and im- 
prisonment. Schmidt vy. State, 78 Ind. 41; Com. v. 
Boynton, 12 Cush. 499. 

The power of the legislatture does not extend to the 
protection of the person alone; it extends to the pro- 
tection of property also. Thus, asa police measure 
for the encouragement of sheep raising, the legislature 
may pass a law taxing the owner of dogs so much a 
head, increasing the amount according to the num- 
ber of dogs. Mitchell v. Williams, 27 Ind. 62; 
State v. Cornall, 27 Ind. 120; Haller vy. Sheridon, 
27 Ind. 494; Morey v. Brown, 42 N. H. 373; Wash- 
ington v. Meigs, 1 McArthur, 53; Blair v. Fore- 
hand, 100 Mass. 136; Carter v. Dow, 16 Wis. 298; Von 
Hern v. People, 46 Mich. 183; s. c., 41 Am. Rep. 159. 

Laws requiring dangerous machinery to be fenced, 
and dangerous places to be surrounded with protect- 
ing rails, are valid and are upheld by the courts. See 
Mavor, ete., of New York v. Williams, 15 N. Y. 502. 

And it may be stated generally, that the government 
may interdict such.uses of property as would create 
nuisances, and become dangerous to the lives, health, 
peace or comfort of the citizens. 2 Kent. Com. 340; 
Cooley Const. Lim. 596; Cronin v. People, 12 Cent. L. 
J. 379; Butchers’ Union ete. vy. Crescent City ete., 18 
Cent. L. J. 489. 

A statute forbidding the sale of opium is valid. 
State v. Ah Chew, 15 Nev. 50; s.c. 40 Am. Rep. 488. 

Regulating Business.—A statute making it an of- 
fense in a banker to receive on deposit money, know- 
ing at the time that the bank is unsafe financially and 
insolvent, is a valid exercise of the police power of the 
State, and not in conflict with any of the provisions of 
the Federal Constitution. Baker v. State, 54 Wis. 368; 
s.c., 3 Crim. L. Mag. 511. So, the legislature has power 
to regulate public warehouses and the warehousing 
and inspection of grain. Munn vy. Illinois, 4 Otto, 113; 
8. C., 69 Til. 80. So, it may regulate the establishment 
of slaughter houses. Slaughter House Cases, 16 Wall. 
36; Live Stock Association vy. Crescent City Co., 1 Abb. 
(U. 8.) 398. 

In the case of Bertholf v. O’Reilly, 74 N. Y. 509, cited 
in the principal case, it was held that a statute creat- 
ing a cause of actionin favor of a person injured in 
person or property, by the act of an intoxicated per- 
son against the owner of real property, whose only 
connection with the transaction is, that he leased the 
premises where the liquor causing the intoxication 





was sold or givenaway, with knowledge that intoxi- 
cating liquors were to be sold thereon, was valid. 

In Jacob’s case, 98 N. Y. 98; s. c., 19 Week. Dig. 
533; s. C., 31 Alb. L. J. 85, it was held that an act pro- 
hibiting the manufacture of cigars or preparation of 
tobacco in any form on any floor, or in any part of 
any floor, in any tenement house, if such floor or any 
part of it was by any person occupied as a home or 
residence for the purpose of living, sleeping, cooking 
or doing| any household work therein, was unconstitu- 
tional, on the ground that it interfered with the prof- 
itable and free use of the cigar maker’s, or tobacco- 
nist’s, own property, or of the property of the lessee 
of a tenement-house who is a cigar-maker or tobacco- 
nist, and trammeled them in their industry and the 
disposition of their labor, and thus, in a strictly legit- 
imate sense,arbitrarily deprived them of their property, 
and of some portion of their personal liberty. 8. P. In 
re Paul, 18 N. Y. Week. Dig. 487. 

But a statute regulating the practice of medicine is 
valid. (Fox v. Territory, 5 W. C. Rep. 339;) or requir- 
ing reports of births and deaths by midwives. Robin- 
son v. Hamilton, 60 Iowa, 134; s. c., 46 Am. Rep. 63. 

In Missouri an act prohibiting the sale of oleomar- 
garine was held valid, and it was held that it 
did not interfere with the right of Congress to 
regulate commerce, and that it was no defense that 
the article sold was wholesome. State v. Addington, 
12 Mo. App. 214; same case on appeal, 77 Mo. 110. 

In Illinois an act requiring the owner or agent of a 
coal-mine or colliery employing ten men or more, to 
make or cause to be made, an accurate map or plan. of 
the workings of such coal mine or colliery, was held 
constitutional. Daniels v. Hilgard, 77 Ill. 640. 

But a statute forbidding the reservation of seats at 
public exhibitions, upon the sale of tickets of admis- 
sion after the opening of the doors, is unconstitutional. 
District of Columbia y. Saville, 1 McArthur, 581; s. c., 
29 Am. Rep. W. W. THORNTON. 

Crawfordsville, Ind. 





STATUTE OF LIMITATIONS—TITLE VESTED 
BY ADVERSE POSSESSION. 





PARKER v. METZGER.* 





Supreme Court of Oregon, June 25, 1885. 


Adverse possession of land, for the period prescribed 
by the statute of limitations, vests a perfect title in the 
possessor as against the former holder of the title and 
all the world, and entitles him to all the remedies at 
law or in equity which are incident to possession un- 
der writtin titles. 


Appeal from Multnomah County. 
states the facts. 

O. F. Paxton, for the appellant: W. T. Burney, 
for the respondent. 

Lorp, J., delivered the opinion of the court: 

The substance of the facts as found by the re- 
feree, and out of which the main contention arises, 
are: That on or prior to the fifteenth day of Novy- 
ember, 1865, the plaintiff owned and was in pos- 
session of, as a part of her portion of the donation 
land claim of Davis Duvall and wife, the north- 
east quarter of the northeast quarter of section 


The opinion 


*S.c.,7 W. C. Repr., 153. 
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fifteen. township one south, range three east, in 
Multnomah county, Oregon; that upon said date 
the plaintiff, then Priscilla Duvall, joined with 
her husband, ‘Davis Duvall, in a conveyance of 
land in which said forty-acre tract, the land in 
dispute, together with other property, was deed- 
ed to one Tomlinson; that the said forty-acre 
tract was included in said conveyance by mistake 
of both parties, the intention of all parties being 
to convey only the land of Davis Duvall; and that 
the plaintiff joined in said deed solely for the pur- 
pose of barring her dower, the intention being to 
further vest in said Tomlinson the west half of the 
northwest quarter of said northeast quarter sec- 
tion, which he had purchased, and by similar mis- 
take the said twenty-acre tract was notso convey- 
ed; that no consideration was paid plaintiff or 
her said husband for said forty-acre tract deeded 
to Tomlinson, and that said twenty-acre tract was 
occupied by Tomlinson thereafter, and has not 
been in the occupation of plaintiff since said con- 
veyance, and the said mistake was not discovered 
by plaintiff or any one until about the year 1874; 
that in July, 1874, the said Tomlinson died, leav- 
ing minor children surviving him, none of whom 
are of age; that on the ninth day of May, 1882, a 
guardian’s deed was made to the defendant 
Metzger, of said premises, under a sale previously 
made by the guardian of said minors, under an 
order of the county court, and the said guardian’s 
deed was placed upon record before the com- 
mencement of this suit; that the said defendant, 
Metzger, had actual notice of the claim of plain- 
tiff to said land, before purchasing at said guard- 
ian’s sale, and that the plaintiff is the owner as to 
said defendants of said real estate, and that the 
defendants have no right, title or interest therein 
or thereto; that from and after said conveyance 
to said Tomlinson, the plaintiff and her husband 
continued to cultivate said portion of said forty- 
acre tract, lying within her enclosure; and the 
plaintiff has continued in the occupation and 
cultivation thereof up to the present time, and has 
eut timber and sold timber from said forty-acre 
tract within four or five years after said convey- 
ance was made; that all of said acts of ownership 
of said land by the plaintiff were done under the 
claim of ownership of all of said land adversely to 
all persons, and the said acts and the claim of 
ownership were open and notorious, and were 
well known to said Tomlinson during his lifetime. 
These facts as found, we think, are substantially 
sustained by the evidence, 

The suit is based upon two grounds, either of 
which, it is contended, entitles the plaintiff to the 
relief prayed for. Upon the first ground, the 
plaintiff claims the legal title to the forty-acre 
tract of land in dispute, by reason of adverse 
possession under a claim of title, and insists that 
being in possession of the premises, and invested 
with the title by operation of the statute of limita- 
tions, and the defendants claiming some interest 
therein adverse to her, she is entitled to the relief 





sought. Onthe other hand, iti contended that 
the statute of limitations does not vest the title in 
the person who holds the lands under it—that it 
affects the remedy only and not the right, and 
that plaintiff, not having the legal title, has no 
standing ground upon which she can maintain 
this suit. In support of this position, we are re- 
ferred to Goodwin v. Morris, 9,Ore., 322, and 
Myers vy. Beal, 5 Ore., 130. But neither of these 
cases were actions or suits concerning title to real 
property; and as to actions of tort or upon con- 
tract, as decided in those cases, the law seems to 
be that the statute bars the remedy only. 

But the question here directly is, whether our 
statute bars the right, and vests the title in the 
party who brings himself within its provisions. 
If it does, then it is conceded that the suit may be 
maintained. ' 

This question has been very ably and thorough- 
ly examined and answered by Mr. Justice Sawyer 
in Arri.gton v. Liscom, 34 Cal., 380. In that 
case the suit was as here, to quit title, and after 
an elaborate review of authorities, the result 
reached was that adverse possession for the full 
period limited by the statute confers title, and 
that it is such title as entitles the holder to all the 
remedies to quiet his possession that are incident 
to possession under written titles. In the course 
of his opinion, he said: ‘Some recent statutes 
provide in express terms that adverse possession 
for the time prescribed shall extinguish adverse 
titles and vest the possessor with the fee. Ours 
contains no such express provisions, but is not 
that the effect of our statute when properly con- 
strued? Angell says, in the language of Mr. 
Chancellor Harper. in Drayton v. Marshall, 1 
Rice’s Eq., 385, ‘The belief is that no case can be 
put in which a private individual knows that an- 
other person claims, and isin the actual enjoy- 
ment of land which belongs to him, and neglects 
to prosecute his rights at law. when there is no- 
thing to prevent his doing so, that he will not be 
barred by the statute of limitations:’ Angell on 
Lim., 397, § 2. And Angell further says: ‘It is 
also unquestionable that where the land has been 
held under a claim to the fee, for the time pre- 
scribed by the statute, and an entry is made by 
the party who has the written title, such party 
may be dispossessed by an ejectment brought by 
him who has so held and -claimed:’ Id., 398, § 2. 
This was so held in Jackson v. Oltz.,8 Wend., 
440. ‘The lessor of the plaintiff had been in pos- 
session for the period prescribed by the statute, 
claiming title under a patent. Defendants after- 
wards entered and held under a title which had 
been judicially determined to be valid. ‘The 
action was brought by the plaintiff’s relying on 
the title acquired by adverse possession, against 
the defendants holding such paper title, and a re- 
covery had. The court say: ‘If the possession 
was adverse, and had been so for more than 
twenty years, as it had in this case, then the pos- 
session ripened into a title, and the plaintiff must 
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recover against the defendant, though the paper 
title to the fifty acres is, in reality, not in him.’ 
The same principle is recognized in Jackson v. 
Dieffendorf, 3 Jobhn., 269. And in Jackson vy. 
Rightmeyer, 16 John., 327, Mr. Chancellor Kent 
Says that showing a possession of thirty-eight 
years under a claim of right ‘ was showing an 
absolute right of possession sufficient to toll an 
entry.” Our statute of limitations relating to real 
estate is copied from the statute of New York 
with but slight verbal changes; and we are not 
aware of any provision in the statute of New York 
which would affect the construction on this point. 
In Bradstreet v. Huntington, Mr. Justice Johnson 
says ‘that an adverse possession, when it actually 
exists, may be set up against any title whatsoever, 
either to make out a title under the act of limita- 
tions or to show the nullity of a conveyance exe- 
cuted by one out of possession. On the first two 
of the propositions there can be no doubt, and 
none has been expressed:’ 5 Peters, 438. And in 
Drayton v. Marshall, Mr. Chancellor Harper says: 
‘The time then required to mature a title by the 
statute of limitations had run out more than five 
times before the filing of this bill:*’ 1 Rice’s Eq. 
384. And again: ‘But if, by the statute, the de- 
fendants have acquired a title to the fee, they can, 
of,course, have no right of redemption against 
themselves. This must be merged or extinguished 
in the fee: Id., 386. These remarks all go upon 
the idea that adverse possession for the time pre- 
scribed confers upon the possessor some interest, 
some positive right; that it affords him some- 
thing more than a shield—in short, invests him 
with title. In Le Roy v. Rogers, 30 Cal., 234, we 
said: ‘Rogers’ title, thus acquired by adverse pos- 
session, the claimants under the patent having a 
right of action and being under no disability, 
could not be impaired by an entry by them claim- 
ing under the patent, unless made in pursuauce of 
a judgment to which Rogers was a party or privy., 
So in Taylor v. Horse, 1 Bun., 119, Lord Mans- 
field said, ‘Twenty years’ adverse possession is a 
positive title to the defendant. It is not a bar to 
the action or remedy only, but it takes away the 
right of possession.’ ‘To the same effect are Stokes 
v. Berry, 2 Salk., 421, and Pedark v. Searle, 55S. 
& R., 239. In Leffingwell v. Warren, 2 Black., 
605, the Supreme Court of the United States says: 
‘The lapse of time limited by such statutes not 
only bars the remedy, but it extinguishes the 
right, and vests a perfect title in the adverse 
holder.’ So in School Dist. v. Benson, 31 Me., 
384, the court say: ‘A legal title is equally valid, 
when once acquired, whether it be by disseizin or 
by deed; it vests the fee simple, although the mode 
of proof, when adduced to establish it, may differ. 
* * * When the title is in controversy, it is to 
be shown by legal proof, and a continuous dessei- 
zin for twenty years is as effectual for that pur- 
pose as a deed duly executed. The title is created 


by the existence of the facts, and not by an exhi- 


bition of them in evidence. An open, notorious 





exclusive and adverse possession for twenty years 
would operate to convey a complete title to the 
plaintiffs, as much so as any written conveyance. 
And such title is not only an interest in the land, 
but it is one of the highest character, the absolute 
dominion over it, and the appropriate mode of 
conveying, is by deed.’ See, also, Barnish v. 
Thompson, 7 Term R., 492; Beckford v. Wade, 17 
Ves., Jr., 87; Moore v. Luce, 29 Pa. St., 260; 
Thompson v. Green, 4 Ohio St., 223; Newcombe 
v. Leavitt, 22 Ala., 631; Chiles v. Jones, 4 Darr. 
483.” 

And again: **Whatever may be true of personal 
contracts, it certainly cannot be said with refer- 
ence to reality, in view of the authorities cited. 
that the statute only takes away the remedy, or 
that a right, a title, is not practically extinguished 
by one party and acquired by another. The five 
years’ adverse possession, practically at least, is 
conclusive evidence of title in the possessor, and 
if conclusive evidence of title in him, it must be as 
conclusive of no title in the other. What is the 
legal definition of title to land? A title is thus 
defined by Sir Edward Coke: ‘ Titulus est justa 
causa possidendi id quod nostrum est; or it is the 
means whereby the owner of land has just posses- 
sion of his property :* 2 Black. Com., 195. If this 
definition presents the true idea of title, then. 
when a party’s means of obtaining possession, or 
maintaining possession when obtained, have been 
extinguished by adverse possession, it would seem 
to follow that his title is effectually and substan- 
tially extinguished in fact, whatever his condition 
theoretically may be. And the party who has ac- 
quired an absolute right of possession, which will 
not only shield him in his possession against the 
attacks of all the world, but, when ousted, will 
restore him to, and protect him in, his just posses- 
sion, even against the party having the written 
title, would seem to have a substantial title. We 
can see no reason why, for all practical purposes, 
such a party’s title should not be regarded, both 
in law and equity, as good as though he also had 
a perfect written title; and we are dealing with 
practical, and not merely theoretical questions. 
If a party’s right of possession has become abso- 
lute, has by long adverse possession ripened into 
what may as well and as properly, for practical 
purposes, be called title as anything else, so that 
he can maintain his possession, or recover it when 
ousted, or maintain all actions for injuries to it 
against the party having the written title, in all 
respects in the same manner and to the same ex- 
tent as against parties who never were other than 
entire strangers to the premises; if the party hav- 
ing the written title has lost, by the adverse posses- 
sion, all means of recovering or protecting a 
possession when acquired without action, and all 
means of establishing or maintaining any right 
against the adverse possessor, we can perceive no 
good reason why such adverse possessor should 
be annoyed by pretended claims, or have the value 
of his possession diminished by an apparent title 
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which has lost its vitality. We see no good rea- 
son why the party whose adverse possession has 
practically ripened into a title should not be en- 
titled to all the remedies to quiet his possession 
that are incident to possessions under written 
titles, which are, in law and equity, no more effi- 
cacious to protect the owners in the actual enjoy- 
ment of their possessions under them. Statutes 
of limitation are said to be statutes of repose. If 
so, they should be so construed and administered 
with respect to cases falling within their purview 
as to afford complete, not merely partial, repose.” 

To the same effect is the case of Pendleton v. 
Alexander, 8 Cranch, 462: The action was by the 
party in adverse possession against the other 
claimants out of possession, and a decree estab- 
lishing title and granting affirmative relief quiet- 
ing it was rendered, based upon a title acquired 
by adverse possession Mr Chief Justice Mar- 
shall said: ‘*The appellant’s title being secured 
by possession of more than fifty years, is unques- 
tionably good, and it is proper that the doubts 
that hang over it should be removed.’’ The stat- 
ute under which this was done only purported by 
its terms to bar the remedy; it did not provide 
that the title of the owner should be extinguished, 
or that the possessor should be invested with a 
title. In Sherman v. Kane, 86 N. Y. 64, it is held, 
where title to land has been acquired by twenty 
years’ adverse possession, it is equally as strong 
as one obtained by grant, and it is not forfeited 
by an intermission of the actual occupation there- 
after. The court say: “Ifthe title had been ac- 
quired by grant, such an act could not affect or 
invalidate it, and as title by adverse possession is 
equally strong as one obtained by grant, no rea- 
son exists for making an exception against the 
latter. A perfect answer, also, to the position of 
the learned counsel is, that the city had title by 
adverse possession, and that title continued after 
it had become perfect and complete, without re- 
gard to the interruption of the actual occupation 
or possession.’ 

It thus appears that adverse possession for the 
time prescribed vests a perfect title in the pos- 
sessor as against the former holder of the title and 
all the world; and that he is entitled to all the 
remedies at law or in equity which are incident to 
possession under written titles. See, also, Jones 
v. Brandon, 69 Miss. 586; Hinchman y. Whet- 
stone, 23 Ill. 189; 3 Wait’s Actions and Defenses, 
19; Cannon v. Stockman, 36 Cal. 541. It is hard- 
ly necessary to review in detail the testimony. It 
shows satisfactorily to us that the possession of 
the plaintiff has been adverse, exclusive, unbrok- 
en, openand notorious. She has always claimed 
to be the owner, and as suvh she has paid the 
taxes on this land, erected a building on it, set 
out fruit trees on it, grubbed and cleared part of 
it, seeded it with timothy and clover, cut hay off 
it, made and changed fences on it, used firewood 
from it, sold shingles and rail timber off of it, 





some seasons cultivated it and in all these various 


ways actually possessed and exercised acts of 
ownership over it. ’ 

Upon the second point, upon which it is claimed 
the plaintiff is equally entitled to the relief asked, 
the conclusion above reached renders it unneces- 
sary to pass further than to remark that the case 
cited in School District v. Wrabeck, 31 Minn. 77, 
seems to sustain the view urged by counsel for 
plaintiff. 

The decree of the court below must be affirmed. 


NoTE.— Titles by Limit ation.—The statute of Limi- 
tation in relation to adverse possession of real proper- 
ty, was considered, at an early time, to operate upon 
the remedy merely, leaving untouched the title of the 
disseizee. (Angell Lim. § 7.) But even so early as the 
time of Lord Holt it was held that possession for twen- 
ty years under the Stat. 21 Jas. I, was “like a descent at 
common law, which tolls the entry,’”’ Stocker v. Berney, 
1 Ld. Raym. 741. And in time it became established 
that the title of the former owner becomes extin- 
guished; or, according to some cases, transferred—by 
force of statute, in favor of the disseisor holding ad- 
verse possession for the period prescribed. ‘Every 
scintilla of right is lost to the former owner, unless the 
case is brought within one of the exceptions of the 
statute:” per Ld. Chan. Sugden, Incorp. Irish Soe. vy. 
Richards, 4 Irish Eq. R. 177, 199; Taylor v. Horde, 1 
Burr. 119; 3 Wash. R. P. 163, 164; Tiedeman R. P. § 
717. 

It is also established both in England and America 
that the title of the disseisor, after the lapse of the 
statutory period is not only of such nature as may 
serve as a defense, but is sufficient to maintain eject- 
ment upon: Pederick vy. Searle, 5 Ser. & Raw. 236; 
Blair v. Smith, 16 Mo. 273; Armstrong vy. Risteau, 5 
Md. 256; Denn v. Barnard, Cowp. 597. Such a title is 
good against all the world: Biddle v. Millon, 13 Mo. 
341. “A legal title is equally valid when once acquired, 
whether it be by disseisen or by deed, it vests the- fee 
simple, although the modes of proof when adduced to 
establish it may differ. Nor is a judgment at law nec- 
essary to perfect a title by disseisin any more than by 
deed. In either case, when the title is in controversy, 
it is to be shown by legal proof, and continued dissei- 
sin for twenty years is as effectual for that purpose as 
a deed duly executed. The title is created by the ex- 
istence of facts, and not by the exhibition of them in 
evidence:” School Dist. No. 4 in Winthrop v. Binson, 
31 Me. 384. Hence such a title is not transferrable by 
parol: Winthrop v. Benson, supra; nor can it be lost 
by abandonment for less than the statutory period: 
Tiedeman, R. P. § 740, ‘One having such a title may 
go out of possession, declaring he abandons it to the 
former owner and intending never again to make any 
claim to the land, and so may the person holding an 
undisputed title by deed; but the law does not pre- 
clude them reclaiming what they have abandoned in a 
manner not legally binding upon them.” Winthrop 
v. Benson, 31 Me. 384. Title by adverse possession for 
the statutory time has been regarded so perfect that, 


according to Lord Chancellor Sugden, a court of. 


equity will compel specific performance of contract for 
purchase; he observes, in Scott v. Mixon, (3 Drury & 
Warren 388, 405): “the case then is reduced to a sim- 
ple question of law, can this court compel a purchaser 
to take a title depending upon parol evidence of ad- 
verse possession under the new statute (of limitation, 
3&4 W.IV)? Under the old statute it was long unde- 
cided whether a purchaser would be forced to take 
such a title, but ultimately it was so determined, and I 
apprehend that itis a clear title just as good as any 
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other title might be acquired by adverse possession, 
and that a purchaser would be bound to take sucha 
title * * the statute (3&4W.IV) does not operate 
by a mere bar of the remedy * * * it bars the es- 
tate itself; and if so, where can the right be but in the 
person whose possession the statute prevents from be- 
ing interrupted.” 

Until the statutory period has elapsed, “the 
disseisor, by his disseisin, gains a mere naked 
possession:” 2 Blk. Com. 198. It does not be- 
come an estate until limitation has expired: 
Chilton v. Wilson, 9 Hump. 399. Such an in- 
terest may be lost by abandonment, or may be trans- 
ferred by parol, without deed: Winslow v. Newell, 19 
Vt. 169. When, therefore, one disseisor transfers his 
interest to another the latter acquires merely the naked 
possession and the right to tack the time of the former 
disseisor to his owner for the purpose of eking out the 
period of limitation: 26 L. R. 95. Itis not a title inthe 
sense used by Blackstone: ‘*The means whereby the 
owner of land has a just possession of his property.” 
2 Com. 195. But the right to tack the time of succes- 
sive disseisors only arises where they hold in privity 
and the successive possessions are connected and con- 
tinuous; otherwise the possession of each will bea 
distinct disseisin for all purposes and in the interval 
the seizin of the true owner will be restored, and the 
right to tack lost.- ‘*No more is necessary than that it 
(the disseisin) be not broken during the period; and 
for the purpose of tacking conveyances between sub- 
sequent occupants operate to hinder it from falling 
back in contemplation of law through those real or 
imaginary intervals that would otherwise occur be- 
twixt the relinquishment of the one and the entry of 
the other:” Parker v. Southwick, 6 Watts 378. There 
is privity of possession, but no privity of title between 
successive disseisors, because the title is in the true 
owner or original disseisee until limitation has ex- 
pired, and therefore title does not run back through 
the disseisors; but the only privity of title arises be- 
twéen the last holder and the original disseisee, and 
this arises when on the expiration of limitation the 
title is lost to the latter and conferred upon the former. 
26 L. R. 97; Comstock y. Smith, 13 Pick. 119. 

Whether the statute transfers title from disseisee to 
disseisor, or creates a new and distinct title is a ques- 
tion of much difficulty. Mr. Tiedeman says: ‘The 
statute may have the effect of .destroying the title of 
the owner altogether and for all purposes, but it can- 
not be said to transfer it to the disseisor.” Real Prop. 
§ 717. On the other hand Sugden regarded the title as 
transferred from the person who lost it, to the person 
gaining it. Incorporated Irish Soc. y. Richards, 4 
Irish Eq. Rep. 179; Scott v. Mixon, 3 Drury & War. 
388,405. Baron Park observes that the limitation 
operates as ‘‘a parliamentary conveyance of the land to 
the person in  possession:” Jenks v. Sumner, 
14 Mes. & W. 39. And Gibson, C. J., forcibly 
observes the effect of the statute is to trans- 
fer the title lost, and not to confirm the title 
gained: ’’Parker v. Southwick, 6 Watts 378. ‘Title by 
disseissin”; is sometimes applied to the imperfect 
right gained by disseisin merely and at other times it 
is applied to the perfect estate which arises after 
limitation period has expired; care should be observed 
as tothe sense in which it may be used, otherwise 
greater confusion may appear than really exists. 

St. Louis, Mo. G. D. BANTzZ. 








WEEKLY DIGEST OF RECENT CASES. 


MASSACHUSETTS, : . " ° 1,5 
NEBRASKA, ‘ ‘ ‘ ‘ ‘ 8, 10 
U. S. Circuit, ‘ ; . 2, 3, 4, 6, 7, 9. 


1. BANKRUPTCY. [Contract—Fraud.] Promise to 
Pay Creditor in Full in Consideration of Assent- 
ing to Discharge, Fraudulent and Void.—It a 
bankrupt debtor,orally promises to pay a creditor’s 
debt in full, if the creditor will sign and assent to 
his discharge and enable him to obtain it, and if 
the debtor, after having thus obtained his dis- 
charge, in execution of his original oral promise, 
gives a written promise to pay the debt, such writ- 
ten promise is void. The oral promise was void 
under the bankrupt law, because not in writing 
(U.S. R. S. § 5131; Blasdel v. Fowle, 120 Mass. 447; 
Dexter v. Snow, 12 Cush. 594), and also because it 
was in fraud of the bankrupt’s creditors, and the 
subsequent oral agreement was tainted with the 
original fraud. Tvirrell v. Freeman, 8. C. Mass., 
May 1885; 1 N. E. Repr. 350. 


2. BILLS AND Norss. [Promissory Note.] Endors- 
er Liable where Maker is a Fictitious Person.— 
The payee and indorser of a negotiable promissory 
note is liable as maker, where he knows the maker 
is a fictitious person; andif he were to be regard- 
ed as an indorser, he would be liable on his in- 
dorsement without demand or notice. [Citing 1 
Pars. Bills, and Notes 559, 560]. Bundy v. Jack- 
son, U.S. Cir. Ct. E. D. Ark., Aug. 10, 1885; 24 
Fed. Bepr. 628. 


8. CONSTITUTIONAL Law. [Obligation of Con- 
tracts.) Validity of Legislative Exemption from 
Taxation. — Legislatures, unrestrained by some 
constitutional limitation, have full power to pro- 
vide, in an act creating a corporation, for an ex- 
emption of its property from taxation; and such a 
provision in the charter of a corporation consti- 
tutes a contract which the State may not subse- 
quently impair. [Citing Humphrey v. Pegues, 16 
Wall. 249; Wilmington v. Rich, 13 Wall. 264; Knox- 
ville, ete., R. Co. v. Hicks, 9 Baxter (Tenn.) 442]. 
East Tenn. etc., R. Co., v. Pickerd, 24 Fed. Repr. 
614. 





. [Judicial Sale.) Such Exemption 
a Vendible Commodity.—The legislature of Ten- 
nessee had constitutional authority, after 1870, to 
provide by law, a remedy whereby an outstanding 
vested franchise, including, among other privi- 
leges, an immunity from taxation, could be sub- 
jected to a judicial sale for the payment of the just 
debts of its owner, and for the transfer of the 
same, in connection with a conveyance of the prop- 
erty, to which it was appurtenant, to a purchaser. 
[Distinguishing Memphis ete. R. Co. v. Railroad 
Comr’s, 112 U. 8. 609;5 U.S. Sup. Ct. Repr. 299]. 
Ibid. 











. [Taxation.] To Pay Bounties to 
Soldiers.—While it is competent for the legisla- 
ture to pass alaw authorizing municipal corpora- 
tions to levy taxes for the purpose of raising mon- 
ey to pay bounties to encourage soldiers to enlist 
for the public defense. (Lowell v. Oliver, 8 Allen, 
247; Freeland v. Hastings, 10 Ib. 570). Yet it is not 
competent for the legislature to confer power up- 
on the municipal corporation, to lay a tax for the 
purpose of paying the bounty to soldiers for past 
seryices. Such a tax is laid for a private, andn t 
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for a public object. [In giving the opinion of the 
court it is said by Morton, C. J.: “In the case at 
bar it seems to us clear that the object for which 
the town of Acton has raised this money is private 
and not public. The town had made no promise 
to these soldiers, andj is not under any obligation 
to pay them any bounties. The purpose is not to 
repay any sums advanced them as an inducement 
to enlist. The bounty to be paid cannot be re- 
garded in the light of compensation for services 
rendered; for their services as soldiers were not 
rendered to the town, and the town had nothing 
to do with their compensation. The war has been 
over for many years, and the payment of the 
bounties cannot encourage enlistment, or in any 
way affect the public service or promote the public 
welfare. The direct primary object is to benefit 
individuals and not the public. In any view we 
can take of the statute, the payments it contem- 
plates are mere gratuities or gifts to individuals. 
The principle would be the same if a town should 
vote a gratuity or a pension to one who had ren- 
dered service as an officer, or was in any way enti- 
tled to its gratitude. This atown has not the 
power to do, even with the sanction of the legisla- 
ture. A statute conferring such power is uncon- 
stitutional, because it authorizes raising money by 
taxation for the exclusive benefit of particular in- 
dividuals, and appropriates money for a private 
purpose, which can only be raised and used for a 
publie object. The right to tax is the right to 
raise money by assessing the citizens for the sup- 
port of the government and the.use of the State. 
The term ‘taxation’ implies the raising of money 
for public uses, and excludes the raising of money 
for private use. Lowell v. Boston, 111 Mass. 454; 
Freeland v. Hastings, 10 Allen, 570; Allen v. Jay, 
60 Me. 124; Perkins v. Milford, 59 Me. 315; Thomp- 
son V. Pittston, 59 Me. 545; Taylor v. Thompson, 
42 Ill. 9; Crowell v. Hopkinton, 45 N. H.9; Speer 
v. School Directors, 50 Pa. St. 150. For this rea- 
son, without considering the other objections 
urged by the petitioners, we are of opinion that 
the statute in question, so far as it gives authority 
to pay bounties to the soldiers embraced in its 
terms, is unconstitutional and void.”] Mead v. 
Inhabitants of Acton, 8. C. Mass., 1885; 1N. E. 
Repr. 413. 


CORPORATIONS. [National Bank.| Sale of its 
Stock to its own Officers when Valid by Estoppel. 
—The sale which § 5201, Rev. Stat., requires a na- 
tional bank to make of its own stock, is real and 
not fictitious. And where the president and cash- 
ier of a national bank, which is the owner of some 
of its own stock, purchase such stock, and execute 
their note to the bank for the purchase money, in 
a suit against them on the note, by the receiver of 
such bank, they are estopped to set up as a defense 
that their purchase of the stock was unauthorized, 
or that their purchase was merely colorable, or to 
avoid a forfeiture of the bank’s charter, or for any 
other deceptive or illegal purpose. Bundy v. Jack- 
son, U.S. Cir. Ct. E. D. Ark., Aug. 10, 1885; 24 
Fed. Repr. 628. 


. Ratification of Such Sale by the 
Bank.—The sale by the president of a national 
bank, to himself and the cashier, of the stock of 
the bank, owned by the bank, may be ratified by 
the bank or its legal representative; but a sale by 
himself to the bank, of its own stock, where he 
acts in the double capacity of seHer and buyer, 
cannot be ratified when the purchase of the stock 
by the bank is not necessary to prevent loss upon 











a debt previously contracted. In the one case the 
sale of the stock is enjoined by law, and its sale by 
the president may be ratified, however irregular it 
may have been in the first instance; but the pur- 
chase of its own stock by the bank is interdicted 
by law, and for this act there can be no authoriza- 
tion in advance, and no ratification afterwards. 
Ibid. 


8. EMINENT DomalIN. [Railway Companies—Tres- 


pass—Nebraska Statute.) Payment must pre- 
cede Taking, or Company a\Trespasser.—While 
the Nebraska statute authorizes a railroad corpor- 
ation to go upon the land of an individual, if need 
be, and locate its line of road over such land, and 
permits either the corporatipn or the land-owner 
to institute proceedings to condemn the right of 
way, yet before the corporation can appropriate 
such right of way by entering upon the land and 
constructing its road across the same, the damages 
must have been appraised, and the amount thereof 
paid to the land-owner or deposited with the 
county judge. If the damages are not awarded 
and deposited, the corporation is liable in trespass. 
[In the opinion of the court by Maxwell, J., it is 
said: “Our statute in effect provides that a railroad 
company may, if need be, go upon land of another 
and locate its line over it; ; but before it appropri- 
ates the land toits own use it must pay to the 
Jand-owner, or deposit with the county judge, the 
amount of the award made by the commissioners. 
The proceedings to condemn may be instituted by 
either the land-owner or the corporation, but the 
award must be made, and the money paid or de- 
posited, before the corporation has any legal right 
to appropriate the property. Omaha & N. W. R. 
Co. v. Menk, 4 Neb. 21; Ray v. Atchison & N. R. 
Co. Id. 489. If this is not done, an action for in- 
jury to the possession will lie, because the corpora- 
tion has no legal right to the possession of the pre- 
mises. Payment for the property appropriated 
must precede, or at least be concurrent with, the 
appropriation of the property. The statute, while 
it authorizes the corporation to condemn such pro- 
perty as it may require for the construction of its 
road, protects the citizen as well by requiring just 
compensation to be made therefor. The law does 
not require the citizen to institute proceedings to 
protect his rights, but merely permits him to do 
so. Constitutional guaranties of the rights of pro- 
perty would be of very little value if a corporation 
could seize the property of an individual and say 
to the owner, ‘If you want compensation for this 
property, institute proceedings to condemn it, and 
after we think the proper amount is awarded we 
will pay you.’ Where the assent of the owner is 
not obtained, the corporation must pay the con- 
demnation money before it acquires the right to 
construct its road across the land of another. In 
other words, the property of citizens cannot be ap- 
priated for public use until the condemnation 
money is deposited with the county judge for the 
use of the owner. This money presumably re- 
presents the damages which the land owner has 
sustained by the location of the road across his 
premises. If the sum awarded is insufficient, or 
in excess of the actual injury sustained, either 
party may appeal tothe district court, where the 
question of damages will be tried de novo. But 
the appeal does not excuse the failure to deposit 
the amount of the award. Ray vy. Atchison & N. 
R. Co. 4 Neb. 439. Thus, in the case cited, the Bur- 
lington & Southwestern Railroad Company con- 
demned the right of way across the plaintiff’s land, 
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but made no payment or deposit of the award. 
The company then appealed from the award of the 
commissioners to the district court, where judg- 
ment was rendered against it. It afterwards 
assigned all its rights to the Atchison & Nebraska 

Railroad Company, which seemed to claim as an 
‘jnnocent purchaser; but the court held that the 
assignee took ro greater interest than was pos- 
sessed by the assignors, and that, the money not 
being paid or deposited, the owner of the land had 
his choice of three remedies, ‘viz., he could bring 
an action for the award, sue for damages 
occasioned by the trespass, or enjoin the operating 
of the road across his premises until the amount 
should be paid.’ That opinion was rendered 
nearly ten years ago, and has never, so far as the 
writer is advised, been questioned,—certainly not 
in this court—and it is the law of this State. The 
corporation must see to it, therefore, before it en- 
ters upon the land of another to construct its road, 
that it has so far complied with the statute as to 
possess the authority. If it has not, it is, like any 
other trespasser, liable in damages.”’?] Republican 
Valley R. Co. v. Fink, 8. C. Nebr. Sept. 17, 1885; 
24 N. W. Repr. 439. 


9. EXECUTION SALE. [Arkansas.] Title Acquired by 
Purchaser.—In Arkansas a judgment creditor pur- 
chasing land at execution sale, on his own judg- 
ment, acquires the title and the rights of a bona 
jide purchaser for value against third persons 
claiming the same through the judgment debtor by 
secrets trusts, or unrecorded instruments, of which 
he had no notice, actual or constructive, before the 
sale, and he buys subject to all the equities and 
rights of third persons, of which he has actual or 
constructive notice before he purchases. Newman 
v. Davis, U.S. Cir. Ct. E. D. Ark., Aug. 1, 1885; 
24 Fed. Rep. 609. 


10. INFANCY. [Contracts — Disaffirmance.] Can- 
not disafirm and retain Beneysit.—Contracts of an 
infant, other than for necessaries, are voidable 
only, and upon coming of age he may affirm or 
avoid in his discretion. But if an infant purchhse 
personal property and give his promissory note 
therefor, he cannot, upon arriving:at the age of 21 
years, retain the property and plead infancy asa 
defense to the note. [In the opinion of the court 
by Maxwell, J.,itis said: “There is a want of 
harmony in the decisions in regard to the liability 
of an infant upon his obligations Thus Coke 
states the rule to be that an in’ nt will not be 
bound by a penal obligation, eve: where it is given 
for necessaries. Co Litt. 172). In Keane v. Boy- 
cott, 2 H. Black 511, Chief Justice L) rie laid down 
the doctrine that where the court could pronounge 
the ‘contract for the benefit of the infant, as for 
necessaries, it was valid; where the court found the 
contract prejudical to the infant it was void; and, in 
cases where the benefit or prejudice was uncer- 
tain, the contract was voidable only. Judge Story 
declared these distinctions to be founded in solid 
reason. U.S. vy. Bainbridge, 1 Mason, 82. In this 
country the courts, at the present time, generally 
divide the contracts of an infant into those for 
necessaries, Which are binding upon him, and 
other contracts, which are voidable at his election 

* on coming of age. The well-settled rule, there- 
fore, is that a negotiable note of an infant is not 
void, but voidable only. Goodsell v. Myers, 3 
Wend. 479; Wright v. Steele, 2)|N. H. 51; Best v. 
Givens, 3 B. Mon. 72; Keil v. Healey, 84 Ill. 104; 
Irvine vy. Irvine, 9 Wall. 617. After an infant has 





arrived at the age of 21 years he may disavow or 
ratify any contracts not made for necessaries. In 
the absence of any statute providing how a con- 
tract shall be ratified, any one of three modes 
ordinally will be sufficient: (1) An express ratifi- 
cation; (2) aets which imply an aflirmance; 
(3) the omission to disaffirm in a reasonable time. 
The particular acts which constitute a ratification 
must necessarily depend,'to a great extent, on the 
nature of the contract. Where it is executed and 
beneficial to the infant, as where he has purchased 
real estate, it vests in him the freehold until he 
disagrees to it, and the continuance in possession 
after he is of age is an implied confirmation of the 
contract. So as to a lease. Delano vy. Blake, 11 
Wend. 85; Jones v. Phenix Bank,8 N. Y. 228. 
And an infant cannot be permitted to retain per- 
sonal property purchased by him, and at the same 
time repudiate the’ contract upon which he re- 
ceived it. Kitchen y. Lee, 11 Paige, 107; Lynde v. 
Budd, 2 Paige, 191; Deason v. Boyd, 1 Dana, 45; 
Cheshire v. Barrett, 4 McCord, 241; Ottman v. 
Moak, 3 Sandf. Ch. 431. He who asks equity must 
do equity. Inthe case at barthe purchase was a 
joint one. The plaintiff, after coming of age, so 
far as appears, made no offer to return the pro- 
perty, but still retains possession. He also made 
payments on the notes. This we regard as a suffi- 
cient affirmance of the contract. The law which 
enables a party who has purchased property dur- 
ing infancy to disaffirm on coming of age is to be 
used as a shield and not as a sword; as a means by 
which he may be discharged from a contract which 
he deems prejudicial. The object is not to en- 
able him to rob others of their property, but, upon 
making restitution, to be discharged from the con- 
tract. The fact that when Philpot made the pro- 
mise, after coming of age, to pay the notes he did 
not know that he was not legally liable to pay said 
notes, is not material in this case, and need not be 
considered, there being a sufficient ratification by 
other acts of the plaintiff. The plaintiff in error 
has the property, the fruit of the contract. There 
is no claim or charge that it was of less’value than 
the price agreed to be paid. Honesty and fair 
dealing require that he should pay for the same.’’} 
McCiay v. Worrell, 8. C. Nebr., Sept. 4, 1884; 24 
N. W. Repr. 429. 








CORRESPONDENCE. 


“LATE WITH.” 
To the Editor of the Central Law Journal: 


In a recent issue of your JOURNAL (page 242), you 
cite the recent decision of Judge Westbrook, of the 
Supreme Court of New York, as also the criticism of 
the New York Herald, stating at the same time that 
the latter ‘‘seems hard to answer.” It only seems so, 
for it is not hard to answer. The principle, as stated 
by the New York Herald is, that “when a person has 
been for a long or considerable time in the service of a 
business house or firm widely and favorably known, 
that fact raises a presumption of his capability to car- 
ry onthe same business for himself.” This is un- 
doubtedly true so far as it relates to a person’s engag- 
ing in a similar employment with the same facilities at 
his command and working under like circumstances: 
but it does not raise a presumption that he is qualified 
in every respect, or even at all, to carry on a business 
similar to the one with which he was formerly identi- 
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fied in some particular capacity. It does not necessa- 
rily follow that, because a man successfully filled the 
position of treasurer in one company, he would be 
equally successful as manager of another of the same 
kind, nor that, because he was a good superintendent 
of one concern, he would make a good secretary for 
another, nor that, because he was a good porter for 
one banking house, he would make a |good president 
or cashier for another. The question is, however, * * * 
whether, as stated by the New York Herald—‘it is a 
fact which, in the absence of fraud or unfair dealing, 
he has a right to announce to the public.” In music 
or art the student seeks the best tuition at his com- 
mand, for the purpose of enabling him to prosecute 
his studies to the best advantage, as well as to be able 
eventually to advertise himself as having had effi- 
cient instruction. This is exactly what he pays 
for. Not so with a man who identities himself 
with a commercial house; in the latter case he is paid 
for his services, and he does not pay for anything; his 
employer has a right to expect and insist that he shall 
display his utmost abilities in the conduct of the bus- 
iness which he is called upon to handle, and any devel- 
opments made in the prosecution of the same belongs 
to the employer; the combined efforts of the employees 
make the reputation of a business; and for a single 
one of them to engage in another busirfess of the same 
kind and announce himself as ‘‘lately with’ such and 
such a house is misleading to those for whom it is in- 
tended as information, unless the announcement 
states most distinctly the exact character of the “‘late” 
occupation. We thus see that the principle, * * * 
as applied to an employee, is quite different from that 
of a pupil seeking instruction in art or music, and af- 
terwards advertising himself as having been under the 
tuition of the best artists. Again, it is different in 
the case of a partnership, the partners contribute to 
the firm’s success, which becomes its reputation, and 
which upon dissolution can be divided in no other 
way than by each one’s announcing his former con- 
nection therewith. An apprentice engages to work 
for a manufacturing concern for a certain length of 
time on a certain scale of wages for the purpose of 
learning the trade. He is paid less than the journey- 
man, although his work is oftentimes quite as good. 
At the termination of his apprenticeship he seeks em- 
ployment elsewhere, by advertisement or otherwise, 
on the strength of having learned his trade with his 
late employers; this is the implied understanding of 
such engagements. Not so, however with the expert 
workman; he is employed because of his skill; his em- 
ployers make and place uponthe market a product of 
his workmanship chiefly; they do so at a loss of time 
and money, at the same time demonstrating its feasi- 
bility; its continued production will eventually remu- 
nerate them for their expenditure and trouble; the 
reputation of the article has been made by the em- 
ployer; the workmanship is but one of the essential 
elements of that reputation; and for which workman- 
ship the servant has been paid an agreed price. 
Has, then, the employee a right to trade on such rep- 
utation by announcing himself as ‘‘late with’ the now 
reputable employer, which is most obviously for the 
purpose of sharing in a trade established by his em- 
ployer, and not solely for the purpose of revealing his 
identity? Fewer attacks by the general press on the 
decisions of our Supreme Courts would be more in 
consonance with the spirit of our institutions. 
Cleveland, Ohio H. W. Barirp. 


REMARKS.—It is perfectly consonant with the spirit 
of an institution Jor the general press to criticise 
judicial decisions, in a fair manner, in so far as it is 
competent to do so. Decisions which announced rules 
which are consonant with good sense and with the 





people’s habit of thinking and acting will stand; others 
will give way. When a court announces a rule of law 
as an original proposition, it legislates for people; it 
makes a rule to which they must conform their con- 
duct. They are concerned with it, and consequently 
they have a right to criticise it through their organs of 
opinion. Eb. CENT. L. J. 


THE LAW TIMES CRITIC. 
To the Editor of the Central Law Journal: 

This gentleman is very hard to please. The other 
day he told us that “‘to pass upon” in the sense of to 
judge was an Americanism. Did he never read Magna 
Charta, as it stands in the statutes at large? Chap. 
XXIX says, ‘Nor will we pass upon him nor condemn 
him, but by lawful judgment of his peers,” etc. Now, 
he falls foul of “‘judgment,” and tells us “the univer- 
sal practice of lawyers in modern times” ought to have 
been followed. If he will take the trouble to look at any 
oflicial copy of a Privy Council judgment, he will see 
that the word is there always printed ‘‘judgement.” 
I grant that judgment is the more usual form, but as 
the Judicial Committee of the Privy Council consists 
of lawyers not quite unknown, “universal practice’ 
can hardly be alleged for it. ALFRED B. Magor. 

Montreal, Can. 


A DIFFERENT KIND OF A CRITIC. 
To the Editor of the Central Law Journal: 

“An Ailanthus tree held to be a nuisance.” (21 C. 
L. J., 261.) Ailantus; commonly, but improperly, 
spelt Ailan thus. See Webster’s Unabridged Diction- 
ary. JOHN C. WATSON. 
Nebraska City, Neb. 

Our friend who last writes is a different kind of a 
critic from the Law Time’s critic. He hints that we 
ought to adopt Webster’s spélling, although it is not 
the common spelling; but the Law Time’s critic com- 
plains because the revisers of the Old Testament have 
not adopted the common spelling. By the way, does 
our friend remember what Lord Brougham said about 
Daniel Webster? All English spelling is arbitary, un- 
scientific and bad. Three years of every boy’s life is 
wasted in mastering it. Bad spelling is like bad laws. 
The latter never become “‘ settled” while they remain 
bad; the former will never become stable until it is 
purely phonetic. Ep. CENT. L. J. 








JETSAM AND FLOTSAM. 





His SUMMER HOME.—Attorney-General Garland’s 
summer home, “‘Hominy Hill,’ is a sequestered nook 
in the dense forests near the banks of the Arkansas 
River. The house is a log cabin containing only one 
room and scarcely any furniture.—E£z. 


A NEw TERROR.—General Booth’s followers appear 
to have invented yet another mode of tormenting the 
long-suffering British householder. This consists in 
kneeling down upon the persecuted one’s doorstep 
and vociferously praying for the salvation of his soul. 
Such a proceeding is surely aggravating enough to 
provoke the proverbial saint, but the subject of the 
prayers must not think he has a right to take the law 
into his own hands, however just his indignation may 
appear. Ina Durham village last week a Salvationist 
knelt on an old woman’s doorstep, and prayed loudly 
for her soul. The old woman retorted by pouring 
over him a bucket of water, but the Salvationist sum- 
moned her for assault, and the lady was fined half-a- 
crown. If praying on other people’s doorsteps be 
legal, a new terror has most decidedly been added to 
existence.—London Truth. 
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